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CREDIT RISK TRANSFER TRANSACTIONS
 IN THE EMEA LOAN MARKETS – LOAN DOCUMENTATION RESTRICTIONS
 AND POTENTIAL DRAFTING SOLUTIONS
[bookmark: _Toc244262184]INTRODUCTION
This Guidance Note has been published by the LMA to provide information and guidance to participants in the loan market on two types of credit risk transfer transaction commonly used by bank lenders (“Lenders”) to manage their portfolios:- (i) credit risk insurance (“CRI”) and (ii) "significant risk transfer" ("SRT") transactions.  The guidance is not therefore intended to present an exhaustive list of credit risk mitigation tools, nor does it seek to cover all types of transaction or structure that can be considered CRT Transactions, and which may achieve similar outcomes. 
For the purposes of this Guidance Note, credit risk transfer transactions are structures or products that are entered into in order to synthetically transfer the credit risk under one or more loan agreement(s) from a Lender to a third-party credit protection provider ("CRT Transactions").
This Guidance Note is comprised of two parts:
· Part 1 sets out a high-level summary of CRI and SRT, and examines the issues that a Lender seeking to use such types of CRT Transaction may encounter where underlying loan documentation contains transfer and/or confidentiality restrictions negotiated by borrowers that are more restrictive than those contained in LMA recommended form loan documentation.
· Part 2 provides sample drafting for two optional provisions which parties may wish to include in loan documentation which does not follow the LMA recommended form, each of which expressly permits Lenders to enter into the two types of CRT Transaction under consideration in this Guidance Note and replicates the confidentiality disclosure permissions included in LMA facilities documentation in relation to such transactions, notwithstanding any such additional transfer or confidentiality restrictions contained in such loan documentation. 
The aims of the Guidance Note are:
· To improve borrower/sponsor understanding of CRI and SRT, these being two important tools employed by Lenders to manage credit exposures and capital costs as part of bank portfolio management. Importantly, these products are designed to facilitate greater lending capacity for borrowers via improved distribution of credit risk to counterparties whose underlying aim is to simply gain exposure to certain markets and assets without the need to own or control them.  
· To improve transparency for both borrowers and Lenders to ensure that all parties to a loan transaction are clear precisely which portfolio management tools Lenders have the ability to use, thereby reducing uncertainty post execution, as well as negotiation time both pre and post execution.
· To facilitate a meaningful conversation between all relevant parties to a loan transaction earlier in the negotiation process, also enabling clear commercial instructions to be given to law firms responsible for drafting loan documentation.
In this regard, the LMA is aware that additional transfer and confidentiality restrictions described in this Guidance Note have frequently resulted in Lenders having to engage with borrowers and their sponsors on a case-by-case basis and agree separate side letters to permit common forms of CRT Transaction.  While a discussion of the various legal and commercial issues that may arise with respect to side letters is outside the scope of this Guidance Note, in publishing this Guidance Note, it is anticipated that transaction parties will avoid the need to spend additional time and resources negotiating such documents where a Lender uses SRT and CRI as a means of managing its portfolio.
It should be noted that a CRT Transaction may, if it satisfies relevant requirements under applicable law[footnoteRef:1], allow a Lender to claim regulatory capital relief in respect of the loan to which such CRT Transaction relates. This Guidance Note assumes that a Lender will be a regulated bank, and that it is entering into CRT Transactions for the purposes of credit risk mitigation (whether or not such CRT Transactions achieve recognition for regulatory capital relief purposes). The underlying regulatory assessment relevant to CRI and SRT is also outside the scope of this guidance. [1:  	Discussed further in paragraph 1.2 below.  ] 
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[bookmark: _Toc244262185]PART 1:
 EMEA LOAN MARKET DOCUMENTARY ISSUES FOR CRT TRANSACTIONS
[bookmark: _Toc244262186]Use of CRT Transactions in EMEA Loan Markets and benefits for market participants
1.1 CRT Transactions are a longstanding portfolio management tool used by Lenders to (amongst other things) manage credit exposures and capital costs. However, the economic importance of CRT Transactions to the loan market has increased significantly over the last decade or so, in particular as a result of regulatory and supervisory developments which have led to Lenders being subject to increased regulatory capital requirements which has, in turn, required Lenders to manage their balance sheet exposures as efficiently as possible. 
1.2 [bookmark: _Ref239286538]For a Lender, CRT Transactions can reduce credit risk by transferring it to counterparties with a different credit profile to that of borrowers in its portfolio.  This is inherently beneficial from a risk management perspective. Further, as a result of such reduction in credit risk, and provided that the relevant CRT Transaction in question satisfies relevant statutory or regulatory requirements - such as those set out under the UK CRR[footnoteRef:2] for UK-regulated Lenders, the EU CRR[footnoteRef:3] for EU-regulated Lenders, or the US Capital Rules[footnoteRef:4] for US-regulated Lenders) - a Lender may be able to claim regulatory capital relief. Achieving regulatory capital relief increases the capital that is available to be deployed for other purposes, including additional lending, thereby leading to increased liquidity in the loan market.[footnoteRef:5] For this reason, CRT Transactions are important tools for Lenders in ensuring regulatory capital efficiency and reducing capital costs.  However, not all CRT Transactions are entered into purely for the purposes of claiming regulatory capital relief, and a Lender may enter into such transactions for other reasons, such as freeing up capacity under geographical, sector and client credit limits. Regardless of the specific purpose for which a Lender may enter into CRT Transactions, the resultant benefit to the wider market is an overall increase in lending capacity, which in turn increases liquidity and enables Lenders to lend at more competitive rates.  [2:  	EU Regulation (575/2013) on prudential requirements for credit institutions and investment firms as it forms part of domestic law of the United Kingdom by virtue of the European Union (Withdrawal) Act 2018 (and, with effect from 1 January 2027, as replaced by the rules set out in the Credit Risk Mitigation (CRR) Part of the PRA Rulebook). ]  [3:  	EU Regulation (575/2013) on prudential requirements for credit institutions and investment firms.]  [4:  	12 C.F.R. Part 217 (Capital Adequacy of Bank Holding Companies, Savings and Loan Holding Companies, and State Member Banks (Regulation Q)), 12 C.F.R. Part 3 (Capital Adequacy Standards), which applies to national banks and federal savings associations, and 12 C.F.R. Part 324 (Capital Adequacy of FDIC-Supervised Institutions), which applies to any state bank or savings association supervised by the Federal Deposit Insurance Corporation.]  [5:  	See Basel Committee on Banking Supervision report on synthetic risk transfers, February 2026, which refers to bank lenders also using additional capital [released as a result of synthetic risk transfers] to redirect towards repurchases or distributions to shareholders, additional lending or other strategic initiatives such as green or SME lending in European Investment Bank or European Investment Fund transactions.] 

1.3 Many CRT Transactions do not involve the sale of the relevant loan asset, and accordingly enable the Lender to achieve these benefits of credit risk reduction and possible regulatory capital relief whilst remaining lender of record and maintaining their existing borrower relationships, as well as avoiding any profit and loss volatility associated with recognising accounting gains or losses that might arise, for example, if the risk were hedged with derivatives.
1.4 	Borrowers in turn can benefit from the use of CRT Transactions by Lenders. Reduced capital costs resulting from CRT Transactions leave more capital for Lenders to make available for borrowers, leading to greater overall competition and choice for borrowers in the market. Continuity of lender relationships may also be considered by borrowers to be of commercial significance.
1.5 	For credit protection providers, CRT Transactions provide an opportunity to diversify their investment portfolios whilst gaining exposure to markets and assets with attractive risk-adjusted returns without directly owning the underlying loan assets or needing to manage them. This works particularly well for credit protection providers which are institutional investors (such as insurers and pension funds), which may not have the infrastructure or credit underwriting capability required to invest in a particular loan asset directly.[footnoteRef:6]  For other types of credit protection providers, CRT Transactions can represent an attractive alternative to investing in a Lender's business directly without being exposed to equity-type or other performance risks.  [6:  	Note that investors in CRT Transactions range from banks, insurers or reinsurers, pension funds, trusts, alternative investment funds and other entities looking for exposure to the loan markets.] 

[bookmark: _Toc244262187]Types of CRT Transactions in the EMEA Loan Markets
This Guidance Note examines documentary issues encountered by loan market participants in the context of the following common types of CRT Transaction:
"Significant risk transfer" (SRT) transactions 
In this Guidance Note, we use the term "SRT" or "SRT transaction" to refer to CRT Transactions which display the following core features:
the transaction transfers, from a Lender to one or more third-party credit protection providers, a portion of the credit risk in respect of a portfolio of loans originated or otherwise acquired by that Lender;[footnoteRef:7]  [7:  	The portfolio of underlying loans in an SRT transaction may also include loans originated or acquired by an affiliate of the Lender entity which is party to the SRT transaction itself. For simplicity, the term "lender" is used to refer to both the party to the SRT transaction, and the lending entity in respect of the loans in the underlying portfolio, regardless of whether they may be different legal entities. ] 

the transfer of credit risk is "synthetic" – that is, the Lender retains ownership of the underlying portfolio of loan assets, with only the economic exposure and associated credit risk being transferred to the credit protection provider(s) pursuant to the terms of a contract (or related series of contracts);[footnoteRef:8]  [8:  	Some SRT transactions can include a requirement for the Lender to transfer defaulted loans to the credit protection provider, however, these are relatively uncommon. ] 

the Lender pays a fee to the credit protection provider(s) for the credit protection provided under the transaction, with the credit protection provider(s) compensating the Lender upon the occurrence of relevant qualifying losses in respect of loans in the portfolio; 
the transaction may be (but is not always) tranched.  The tranching structure of SRT transactions can vary, but at a minimum, an SRT transaction will involve a senior tranche (the risk of which is generally retained by the Lender), and one or more protected tranches (the risk of which is transferred to one or more credit protection providers). The protected tranches typically include the junior tranche, but the Lender may in some cases elect to retain a thin first loss tranche. For EU and UK deals, the Lender will also be subject to a regulatory requirement to remain fully exposed to the credit risk of a portion of each loan in the portfolio, which is most commonly achieved by it retaining a 5% exposure to each obligation on an unhedged basis. Under the protected tranche(s), the credit protection provider will compensate the Lender for the amount of any loss that it suffers in respect of the portion of each loan in the portfolio, where such loss results from the occurrence of any of the types of default which are specified in the terms of the SRT transaction and is allocated to the relevant protected tranche; and 
the transaction may be (but is not always) entered into with the intention that it be recognised as achieving "significant risk transfer" under the CRR[footnoteRef:9] or qualifying as an "eligible guarantee", "eligible credit derivative" or "collateralized transaction" under the US Capital Rules, thereby enabling the Lender to claim regulatory capital relief.  [9:  	Or, in jurisdictions other than the UK and EU, under any equivalent rules or regulations in that jurisdiction pursuant to which the provisions of Basel III relating to significant risk transfer may have been implemented.] 

In addition to the above core features, SRT transactions:
as a general rule, and with very limited exceptions, do not grant any contractual rights to the credit protection provider(s) to direct the Lender on how to use its voting and similar rights under underlying loan documentation; and
can require the disclosure of loan specific information to credit protection provider(s) as part of their due diligence of the transaction, as well as ongoing investor reporting in a form agreed between the bank and the credit protection provider(s) and, where applicable, regulatory reporting (such as reporting under the EU Securitisation Regulation). Such information may be shared on either a "blind" or disclosed basis. Blind portfolios do not disclose the names of the borrowers, whereas disclosed pools include the identity of the relevant borrower(s).  
It should be noted that a variety of terms are used in the market to refer to this type of transaction, including "synthetic risk transfer" and "synthetic securitisation". In this Guidance Note, we use the term "significant risk transfer" or "SRT" because this is the term which is typically used in the UK and European markets, and because it reflects the fact that the primary motivation for Lenders to enter into this type of transaction is often achieving regulatory capital relief.[footnoteRef:10] Strictly speaking, other types of CRT Transaction, which are not discussed in this Guidance Note, can also be used to achieve significant risk transfer (such as cash / true sale securitisations). However, the term "SRT" is typically understood to refer to synthetic significant risk transfer transactions and not, for example, cash securitisations. [10:  	Please note that references to "SRT transactions" in this Guidance Note are not limited to transactions which actually qualify as achieving significant risk transfer for regulatory purposes.] 

SRTs can be both funded and unfunded, and can use a variety of different structures and types of contract to transfer the credit risk associated with a loan portfolio. 
At their most simple, SRT transactions involve the Lender and credit protection provider entering into a bilateral contract pursuant to which the credit risk relating to the portfolio of loans is transferred. Such contracts typically take the form of either a credit default swap (CDS) or a financial guarantee, with factors such as accounting policy treatment often driving the choice of contract used. 
While bilateral SRT transactions are increasingly common, especially in the US, the majority of SRT transactions involve the issuance of notes to credit protection providers. Such notes may be issued by a special purpose vehicle ("SPV") where the SPV will then enter into a risk transfer instrument with the Lender. As with bilateral SRT transactions, such risk transfer instrument will typically be in the form of either a CDS or a financial guarantee. Alternatively, the SRT transaction may involve the issuance of notes (“Notes”) directly by the Lender to credit protection providers. Where this is the case, the conditions of the Notes will include all of the provisions relating to the transfer of credit risk that would be contained in a CDS or financial guarantee in an SPV note issuance structure. This is sometimes documented by way of a hypothetical or reference CDS or financial guarantee which is embedded in the Note conditions.  
Credit risk insurance
[bookmark: _Ref244261516]Credit risk insurance ("CRI") is insurance that protects a Lender against the risk of loss arising from a borrower's failure to pay amounts of principal (and interest, if specified) under one or more insured loan agreement(s) in return for a payment of a premium to the insurer. As with SRT, there is a "synthetic" transfer of credit risk only and the Lender retains ownership of the loan.  However, in contrast to an SRT, it should be noted that CRI policies commonly (including the LMA's model form of Credit Risk Insurance Policy):
require the insured Lender to hold a not insignificant portion of the insured loan for its own account (aligning the interests of the Lender with that of the insurer);
require the insured Lender to mitigate its loss and to act in relation to the insured loan as if it were uninsured;
include rights of subrogation,[footnoteRef:11] which are often supplemented by a contractual right (following payment of a claim by the insurer under the relevant CRI policy) for the insurer to require that the Lender transfer ownership of the participation in the loans that are the subject of that CRI policy to the insurer or its nominee; and  [11:  	An insurer's right of subrogation is the right, if the insurer has paid out to the insured under an indemnity insurance contract, to "step into the shoes" of the insured, so that it can (1) proceed, in the insured's name, against any third party responsible for causing or contributing to the loss in order to recover sums up to the amount the insurer has paid out under the policy, and (2) claim any sums from the insured which the insured has received by way of compensation from a third party. Accordingly, in the context of CRI, a right of subrogation does not, of itself, necessarily entail the assignment or transfer of ownership of the loan to the insurer or entail a grant of greater rights to the insurer than those of the insured lender.  However, as noted, such rights of subrogation are often supplemented by a contractual right for the insurer to require the transfer or assignment to it of ownership of the relevant portion of the insured's participation in the loan following payment of a claim.] 

protect the insurer's interests by requiring the Lender to consult with or seek consent, in certain circumstances, from the insurer before exercising certain of its rights under any of the insured loan agreements[footnoteRef:12]. [12:  	See further discussion at paragraphs 5.4 and 5.5  below.] 

Further information on the nature and form of CRI may be found in the LMA Credit Risk Insurance User Guide, which is available on the LMA website, as well as the LMA's model form of Credit Risk Insurance Policy.
[bookmark: _Toc244262188]EMEA Loan Documentation and CRT Transactions
It should be noted that LMA recommended form loan documentation[footnoteRef:13] does not restrict Lenders from entering into or complying with the terms of CRT Transactions where there is no transfer or assignment of ownership of the underlying loan. A brief outline of lender transfer and confidentiality provisions under LMA recommended form loan documentation is set out below. [13:  	For the purposes of this Guidance Note, “LMA recommended form loan documentation” and "LMA recommended forms" refers to the LMA’s investment grade and leveraged facility agreements. Many other LMA recommended forms of facility agreement contain no restrictions at all on the ability of lenders to transfer or assign.] 

LMA lender transfer provisions
LMA recommended form loan documentation only restricts transfers and assignments of ownership by lenders and does not purport to restrict other types of transaction.  As a result, LMA recommended form loan documentation does not restrict Lenders from entering into many common CRT Transaction structures where there is no transfer or assignment of ownership of the underlying loan agreement by the lender. 
The LMA leveraged facilities agreement provides that when no event of default is continuing, a lender may assign or transfer its ownership of its participation without borrower consent to a wide range of transferees[footnoteRef:14], which are either (i) named on an “approved list” or (ii) funds managed by the same asset manager ("related funds") or (iii) an existing lender or its affiliate.[footnoteRef:15] [14:  	Including other banks or financial institutions, trusts, funds or other entities regularly engaged in or established for the purpose of making, purchasing or investing in loans, securities or other financial assets. ]  [15:  	A drafting option provides for such assignments and transfers to require only consultation with the borrower.] 

In all other cases, such transfers or assignments require borrower consent while no event of default is continuing. Borrower consent is subject to the requirement that it must not be unreasonably withheld or delayed and is deemed given by the borrower five[footnoteRef:16] business days after the existing lender has requested it, unless expressly refused by the borrower. [16:  	The LMA leveraged facility agreement proposes a period of 5 Business Days, but parties to a facility agreement may agree on an alternative number of days. ] 

While an event of default is continuing, a lender may transfer or assign ownership of any of its rights without borrower consent. This is important for a number of reasons, but in the context of CRT Transactions such as CRI, which often include a right for the insurer to require the transfer or assignment to it of the ownership of the insured portion of a lender's participation in a loan following payment of a claim, this allows for such a transfer or assignment to the insurer to be effected (as for a claim to have been paid by the insurer, an event of default must have first occurred).[footnoteRef:17] [17:  	See further discussion at paragraph 5.13 below.] 

LMA confidentiality provisions
LMA recommended form loan documentation regulates disclosure of confidential information by lenders.  Confidential information for these purposes is widely defined but in summary includes all information relating to an obligor and its business, the finance documents or facilities which is not public information or identified as non-confidential information. 
LMA recommended form loan documentation sets out categories of person to whom disclosure is permitted and requirements as to disclosure vary by recipient. For permitted transferees, (including their affiliates, related funds, representative and personal advisers) and any person with (or through) whom a lender enters into (or may potentially enter into), whether directly or indirectly, any sub-participation in relation to, or any other transaction under which payments are to be made or may be made by reference to, one or more finance documents and/or one or more obligors and to any of that person's affiliates, related funds, representatives and professional advisers, disclosure is conditional on the person to whom the confidential information has been given entering into a confidentiality undertaking, either in the form prescribed by the LMA or any other form agreed between the borrower and the agent.[footnoteRef:18] LMA recommended form loan documentation permits disclosure to a person which invests in or finances any such transaction without the need for that person to enter into a confidentiality undertaking provided that person is otherwise bound by a duty of confidentiality. [18:  	There is no requirement to enter into a confidentiality undertaking if the recipient is a professional adviser and subject to professional confidentiality obligations.] 

A CRT Transaction counterparty would typically be 'any person with (or through) whom a lender enters into (or may potentially enter into), whether directly or indirectly….any other transaction under which payments are to be made or may be made by reference to, one or more finance documents and/or one or more obligors'[footnoteRef:19]. This means that, provided the relevant CRT Transaction counterparty enters into the prescribed form of confidentiality undertaking, a lender would be able to disclose confidential information for the purposes of any CRT Transaction. [19:  	Similarly, investors in SRT transactions will be a "person who invests in or otherwise finances (or may potentially invest in or otherwise finance), directly or indirectly, any transaction referred to in paragraph [(b)(i) or (b)(ii)] above" - which includes transactions under which payments are made by reference to the finance documents or the obligors referred to above.] 

[bookmark: _Toc244262189]Restrictions on CRT Transactions in EMEA Loan Documentation not based on LMA recommended forms
Overview
The LMA recognises that parties to loan documentation may deviate from the LMA recommended form drafting described above on a particular transaction. If included, additional restrictions which can affect a Lender's ability to enter into and comply with the terms of CRT Transactions, would usually be added to the transfer and/or confidentiality provisions. This section contains an overview of the types of additional provisions borrowers commonly negotiate in this regard. 
Certain types of borrower in EMEA loan markets have increasingly sought to widen the types of transaction subject to borrower consent and/or notification requirements in transfer provisions by requesting additional drafting which includes within the scope of transfer restrictions, "sub-participations" and any “sub-contract” of a lender’s rights and obligations or any other structures or products having substantially the same economic effect as a "sub-participation”, including "any total return swap or derivative (whether disclosed, undisclosed, risk or funded)" which, depending on the precise drafting, can extend so as to limit a Lender's ability to enter into an SRT or CRI transaction.[footnoteRef:20] Sub-participations are contractual arrangements commonly used for loan trading in the syndicated lending and trade finance markets. Under a sub-participation, a lender transfers an economic risk and benefit (in the case of a funded sub-participation) or credit risk only (in the case of an unfunded sub-participation) in an underlying loan or other financial asset to another party without changing the lender of record on the underlying loan). Although it is generally understood that sub-participations are a common type of CRT Transaction in the market, transfer restrictions aimed at restricting "standard" sub-participations are not considered in this Guidance Note, except insofar as they are extended to restrict SRT or CRI transactions. [20:  	Restrictions in this context are most commonly seen in the sponsor leveraged market but can also appear in the investment grade, fund finance, commercial real estate, emerging markets, infrastructure and margin loan markets. ] 

Where included, additional restrictions may be intended to capture arrangements which would confer any control over, or consultation rights in relation to, the manner in which the lender exercises its rights (including voting rights) or performs its obligations under the loan agreement. Depending on the precise drafting used, the restrictions may be broad enough to capture SRT or CRI transactions, irrespective of whether they actually confer any such rights on the counterparty.
Additional consent requirements can range from a blanket obligation to obtain borrower consent unless certain specified conditions are satisfied, through to an obligation to notify the borrower that a lender has entered into (or even intends to enter into) a restricted transaction.  In some cases, the consequences of failure to comply with additional restrictions can be severe for lenders.  Disapplying the lender’s right to vote, treating a lender as a “Defaulting Lender”, deeming the lender to have voted in favour of borrower amendment requests, preventing a lender from claiming indemnities and exercising its other rights to reimbursement, are examples of just some of the sanctions that may be included in documentation.[footnoteRef:21] [21:  	There has been an increasing tendency, particularly in the sponsor leveraged market, for borrowers to require the inclusion of provisions in the facility agreement which aim to prevent the lender from holding a "net short" position with regard to the borrower. A net short lender is usually understood to be a lender whose aggregate credit protection in respect of indebtedness of the borrower exceeds its outstanding credit exposure to the borrower, so that the lender stands to derive a net financial benefit from the borrower's default, or credit deterioration, rather than a loss. The consequences for a lender if it holds net short position with regard to the borrower in breach of a restriction in the facility agreement can include the full disenfranchisement of that lender, the loss of information rights, and other similar sanctions.
Such restrictions are aimed at preventing a lender from deliberately building up a short position in the borrower. Typically, this would be done be through instruments such as conventional "single-name" CDS referencing the relevant borrower, under which a counterparty can acquire a short position without a need to hold any actual exposure to any indebtedness of the borrower. CRT Transactions such as CRI or SRT differ from instruments such as CDS in that their purpose is to reduce the credit risk to which a lender is actually exposed, and their terms almost invariably include a requirement for the lender to retain an unhedged and uninsured exposure to that borrower of a certain minimum amount (in other words, their terms usually require that the lender maintain an overall "long" position of at least a certain size with respect to the borrower). Accordingly, net short restrictions in loans typically include carve-outs for "genuine" risk reduction transactions such as CRI, or for portfolio transactions (i.e. transactions, like SRT, which reference a portfolio of borrowers / loans, and not just a particular borrower / loan).  It is also common (although not guaranteed) that carve outs for regulated banks carrying out ordinary course trading, market-making, hedging and client facilitation activities will apply.  For this reason, this Guidance Note does not discuss net short restrictions in detail. However, because CRI and SRT transactions do reduce a lender's exposure to a borrower, it is at least theoretically possible – depending on how the relevant net short restrictions in a facility agreement are drafted - that such a reduction in exposure pursuant to a CRI or SRT transaction could be taken into account in determining whether a lender has an overall net short position in a borrower for the purposes of such net short restriction, and lenders should accordingly bear net short restrictions in mind when considering whether there are any terms in their facility agreements that may prevent the entry into of CRI or SRT transactions.] 

Common reasons for a borrower requesting the types of restriction described above are addressed in the next section.  
[bookmark: _Toc244262190]Reasons given for restricting CRT Transactions in EMEA Loan Documentation
From a borrower's perspective, the restrictions described above are, generally speaking, required for three main reasons: (i) preventing competitors or other unwanted third parties from gaining influence over how the borrower's debt is managed; (ii) protection of confidential information; and (iii) preservation of the borrower's relationship with the lender by ensuring that a third party does not acquire ownership of the relevant loan. Here we examine each of these reasons in the context of SRT and CRI along with potential mitigants. 
Preventing unwanted third parties from gaining influence over how the borrower's debt is managed
Additional restrictions can be motivated by borrower concerns over the possibility of a third party directing or influencing (or delaying) the exercise of the lender's rights under the underlying loan agreement, particularly its rights to vote in relation to amendment, waiver and acceleration decisions. 
SRT transactions 
In the majority of cases, an SRT counterparty will not be granted any contractual right to direct the lender's exercise of its rights under the underlying loan agreement. In addition, a Lender entering into an SRT transaction which is structured as a securitisation will be subject to a regulatory requirement to retain an exposure to at least five per cent. of each underlying loan, and will often retain an exposure in excess of this minimum requirement. 
CRI 
[bookmark: _Ref244199864]CRI policies are structured differently to SRT transactions. CRI policies may require the insurer's prior consent to material amendments to the economic terms of the loan, for example extensions to the term, amendments to financial covenants and interest deferrals.  Often the requirement for consent is tempered by a requirement that an insurer must act reasonably and without delay when granting consent.  In addition, CRI policies usually contain loss minimisation provisions which aim to protect the insurer against the Lender taking actions that would otherwise prejudice the insurer's position more generally, including, as noted in paragraph 2.8 above, provisions requiring the insured Lender to hold a portion of the insured loan for its own account and to act in relation to the insured loan as if it were uninsured.
[bookmark: _Ref244199865]While the reasons noted above for including additional restrictions with respect to CRI may appear tangible for borrowers in the abstract, in reality, it is worth noting that the economic interests of the insurer arguably align with the borrower (and indeed the lender) in the majority of cases where the insurer will be interested in working with a borrower to avoid a default (and consequentially a claim on the policy) and to otherwise maximise recoveries. Indeed, if CRI is being used as unfunded credit risk protection for regulatory capital purposes, typically it will provide that the insured Lender is not required to take enforcement or similar action against the defaulting borrower before it makes a claim or a claim is settled by the insurer.[footnoteRef:22]  [22:  	See Article 215(1)(a) of Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms, including as it forms part of the domestic law of the United Kingdom by virtue of the European Union (Withdrawal) Act 2018, which says that the payment by the guarantor shall not be subject to the lending institution first having to pursue an obligor. The PRA and EBA have stated that they will treat credit insurance as unfunded credit protection where it functions like a guarantee.] 

Unwanted disclosure of confidential information to third parties
Disclosure of confidential information relating to the borrower's business to third parties, particularly where the third party is an entity the borrower would ordinarily wish to exclude from its lending syndicate, is another reason commonly cited for seeking to include additional restrictions which extend to CRT Transactions.  As previously noted, LMA loan documentation regulates the disclosure of confidential information by lenders in the context of SRT and CRI and provides significant contractual protections for borrowers with respect to disclosure. In addition, the potential for misuse of confidential information may be considered low, particularly for SRT transactions, given the commercial background to disclosures outlined below.
SRT transactions
SRT transactions generally reference a pool of loans as opposed to a single loan. The level of disclosure in relation to individual borrowers and loans in the portfolio varies from transaction to transaction, but will typically include certain dataroom disclosure in the form of data tapes, ongoing investor reporting and, where applicable, ongoing regulatory reporting. In many cases, the identity of individual borrowers in the portfolio will not be disclosed. 
Credit protection providers under SRT transactions tend to comprise a small group of experienced regular investors in the sector, consisting mostly of pension funds, insurers, MDBs, large asset managers and other similar institutional investors, as well as specialist credit funds. Further, Lenders usually require such investors to enter into strict confidentiality and, in many cases, transfer restrictions in respect of any SRT transaction in which they invest. This means that the universe of potential recipients of confidential information in respect of an SRT transaction is limited compared to other types of CRT Transaction, and each such recipient will be bound by confidentiality terms. Further, many such investors are themselves regulated entities with their own reputational and regulatory controls and incentives not to misuse confidential information.
CRI
CRI policies usually require Lenders to disclose confidential information to insurers on underwriting as a condition of taking out the policy as well as to notify them promptly of any potential claim event on an ongoing basis. Failure to disclose material information may result in the insurer being able to avoid the policy. These disclosures are therefore critical to the integrity of any CRI transaction. It should be noted that insurers may themselves look to reinsure the risk under any credit risk insurance policy with a reinsurer in the ordinary course of business, which would require confidential information to be shared with one or more additional reinsurance parties.  LMA recommended form loan documentation allows the disclosure of such information but requires the reinsurer to enter into the same prescribed form of confidentiality undertaking as the insurer.
Although these structural factors may create concerns for borrowers in the abstract, credit risk insurers operating in the UK and EU markets are highly regulated institutions subject to codes of conduct in the form of prudential and/or regulatory requirements which impose meaningful obligations on how they handle confidential information. As such, they are financial institutions with reputational and regulatory incentives to handle third party sensitive information securely and solely for the purpose of assessing and managing credit risk. Reinsurers tend to also receive information on a more aggregated and anonymised basis, receiving a tranche of aggregated credit exposure as opposed to identifiable information for a particular borrower. 
Preservation of the borrower's relationship with the Lender 
The desire to preserve the borrower's relationship with its lenders is another reason sometimes given in the market for the inclusion of additional restrictions over and above standard LMA protections on transfers.
SRT transactions
[bookmark: _Ref244202863]As mentioned above, SRTs do not generally involve any transfer or assignment of ownership in the loan to the credit protection provider and the Lender will retain control over voting matters, so the Lender's relationship with the borrower should accordingly be preserved for the full duration of the loan. 
CRI
[bookmark: _Ref236921264]A key feature of CRI is that the insurer may become subrogated to the extent of its payment, if it has indemnified the lender under its CRI policy.  In addition to this right of subrogation, contractual provisions under the CRI policy may also require the lender to assign its rights to the insurer after payment of a claim as an alternative to subrogation. In practice, both this contractual right and subrogation will arise under a CRI policy only in circumstances where there is borrower payment default (after any applicable grace period) – which, in most cases, would entitle the existing lenders to freely transfer or assign ownership in their participation in any event.
As this section has shown, whilst borrowers may have legitimate reasons for seeking to include additional restrictions on transferability and disclosure, the rationale for extending these restrictions to SRT and CRI becomes less compelling once the structures of those arrangements and the identities of the respective counterparties are taken into account.
[bookmark: _Toc244262191]Issues for Lenders entering into CRT Transactions
Including additional restrictions on transfers and disclosure of confidential information with respect to CRT Transactions can cause the following obstacles for Lenders:
Drafting
The drafting of such additional restrictions is often ambiguous such that it can be difficult for a lender (and a borrower) to determine whether or not a proposed CRT Transaction is permitted under a loan agreement. This uncertainty can cause delays in execution or, in the most serious cases, prohibit any form of CRT Transaction entirely where provisions are too complex to decipher without incurring additional legal costs or where the risk of non-compliance with the restriction is considered too great. A related concern for lenders is that contractual sanctions for a lender which fails to comply with additional restrictions can themselves act as a deterrent for lenders looking to enter CRT Transactions, particularly where drafting elsewhere in the loan agreement is otherwise unclear on whether or not a proposed transaction is permitted.  Ambiguity can also be an issue for borrowers:- the greater the ambiguity the more likely they will be required to address lender requests for side letters, which results in avoidable costs being incurred all round.
A requirement for a lender to notify the borrower of a CRT Transaction prior to its execution, or to provide the borrower with details of any such transaction for example, may be problematic both for confidentiality reasons (in particular, with respect to an insurer under a CRI policy) and for reasons of practical administration. Advance notification obligations are also difficult to satisfy in practice where CRT Transactions are executed on a portfolio basis, across multiple obligors and under multiple loan agreements simultaneously.  In addition, SRT transactions, in particular, are often not in respect of a static pool of loans – rather the pool of loans will change over time due to replenishment requirements (that sometimes select loans using algorithmic eligibility criteria – making pre-notification requirements impractical). 
Portfolio management
Moving away from well understood positions and drafting on transfers and assignments may cause additional problems for transaction management and loan operations teams attempting to execute SRT and CRI transactions (and any other form of CRT Transaction). These non-standard provisions have the potential to affect every stage of the trade lifecycle from pre-trade diligence through to settlement, post-close administration and ongoing compliance. Unlike standard LMA provisions, which operations teams can process routinely, by their nature, bespoke restrictions cause friction for portfolio management teams attempting to execute SRT and CRI transactions because they require case-by-case legal analysis and manual tracking, increasing cost, time, and risk. 
Liquidity
The drafting and operational issues outlined above can, and do, significantly impact banks' abilities to manage their loan book, which in turn can impact loan market capacity and availability of credit. If Lenders cannot otherwise take steps to reduce their regulatory capital costs, then it follows that they will have less capital available for their customers. Additional restrictions affecting CRT Transactions can also make loans less attractive for syndication or secondary market sales, narrowing the pool of investors interested in the loan and potentially also affecting secondary market liquidity.



[bookmark: _Toc244262192]PART 2:
 OPTIONAL DRAFTING FOR EMEA FACILITY AGREEMENTS
 PERMITTING CRT TRANSACTIONS
1. [bookmark: _Toc244262193]Optional drafting for LMA members to consider
This section provides commentary and drafting for two optional, alternative provisions, each of which expressly permits a Lender to enter into SRT or CRI transactions which satisfy certain conditions (such transactions being defined as "Permitted Credit Protection Transactions") or with certain pre-approved counterparties, notwithstanding any other restrictions contained in a loan agreement which would otherwise restrict a Lender's ability to enter into such types of transaction.
It is not necessary to include either of such provisions in standard LMA recommended form facility documentation because, as discussed in Part 1 of this Guidance Note, such documentation does not contain any restrictions that would prevent a Lender from entering into CRT Transactions. 
Both options aim to strike a balance between the Lender's need to enter into CRT Transactions and the borrower's need for certainty with respect to transfers and confidential information, as outlined in Part 1 of this Guidance Note. Members should discuss with their transaction counsel which option is preferable, taking into account the drafting of any transfer or confidentiality restriction which may affect CRT Transactions on their transaction.  
The first option is an "override" clause, which expressly provides that a Lender is permitted to enter into Permitted Credit Protection Transactions notwithstanding any other term of the loan agreement. The second option is an amended definition of "Pre-Approved New Lender List", which would allow Lenders to enter Permitted Credit Protection Transactions with counterparties or insurers who meet certain pre-approved criteria, in each case on the same basis as other named transferees included in the Pre-Approved New Lender List without requiring borrower consent.
Both provisions work by permitting Lenders to enter a CRT Transaction only if such transaction constitutes a "Permitted Credit Protection Transaction". For these purposes, a "Permitted Credit Protection Transaction" is one which satisfies the following criteria:
Type of transaction: The CRT Transaction must be either a CRI transaction or an SRT transaction (and not any other type of CRT Transaction).
Identity of credit protection provider: The CRT Transaction must be entered into with an "Approved CRT Counterparty" – which is in turn defined as "Approved Insurer" (in the case of a CRI transaction) or an "Approved SRT Counterparty" (in the case of an SRT transaction).
No legal transfer: except as set out in 'No third party step-in rights' below, the CRT Transaction must not transfer or assign ownership of any of the Lender's rights and obligations to the Approved CRT Counterparty or otherwise make the Approved CRT Counterparty a party to the loan agreement; the Lender must remain Lender of record in respect of all of the commitments of the Lender to which the CRT Transaction relates.
No transfer of effective control: the CRT Transaction must not grant the Approved CRT Counterparty any right to direct or influence the exercise of the Lender's rights under the loan documentation, save that a CRI transaction (but not an SRT transaction) may include rights of consultation and/or consent in favour of the Approved Insurer in relation to the Lender's exercise of its rights and discretions under the loan documentation, but only to the extent that such rights of consultation or consent are customary in CRI transactions.
No third party step-in rights:  the CRT Transaction must not grant the Approved CRT Counterparty or any other third party any direct enforcement or “step-in” rights with respect to the Lender's commitments under the loan documentation, save for, (i) in the case of a CRI transaction only, any right of subrogation of the Approved Insurer which arises by operation of law or under the terms of the CRI policy, and (ii) any right for the Approved Insurer, following payment of a claim under the CRT Transaction, to request an assignment or transfer to it of the lender's rights, or rights and obligations, in respect of the lender's commitments under the loan documentation which were covered by the CRI transaction.[footnoteRef:23] [23:  	As noted above, some SRT transactions can include a requirement for the Lender to transfer defaulted loans to the credit protection provider, however, these are relatively uncommon and as such an exception for Permitted Step-in Rights has not been included for SRT transactions.] 

1. [bookmark: _Toc244262194]Option 1: Override clause
A suggested form of override clause to permit CRT Transactions by way of SRT and CRI within agreed parameters is included in the Appendix.  The clause is intended to give Lenders flexibility to structure and execute SRT and CRI transactions without breaching any additional restrictions in the loan agreement, subject to compliance with LMA standard confidentiality protections. Where parties have agreed to include additional transfer and confidentiality restrictions in LMA style documentation, using an override clause can ensure that the Lender retains their ability to enter into common forms of CRT Transactions (being SRT and CRI). A separate clause which expressly permits entry into CRT Transactions may help to mitigate many of the pain points with respect to transaction execution and loan operations already mentioned in this Guidance Note, especially where additional negotiated restrictions on transfers and disclosure of confidential information have become complex.
1. [bookmark: _Toc244262195]Option 2: Amendment to the definition of 'Pre-Approved New Lender List'
As an alternative, adding a pre-agreed category of approved SRT and CRI credit protection providers as approved transferees or assignees under the loan agreement (which do not require borrower consent) provides similar advantages to Lenders as option 1 above. The mechanism used to permit SRT and CRI transactions in this way is a carve-out from the relevant additional transfer and confidentiality restrictions, rather than an override, although the commercial intent remains the same. A carve-out may be preferable where parties wish to exclude SRT and CRI transactions specifically from more general restrictions on CRT Transactions that have been agreed. It is envisaged that standard LMA style confidentiality restrictions will apply to any approved SRT and CRI credit protection providers in the same way as for other entities included on the 'Pre-Approved New Lender List'. 
Please note that the utility of this option depends on the term Pre-Approved New Lender List being used as an exception to transfer provisions and disclosure terms which have been drafted so as to otherwise prevent a Lender from entering into an SRT or CRI transaction.
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[bookmark: _Toc244262196][bookmark: _Toc235737855][bookmark: _Toc233291767][bookmark: _Toc233291819][bookmark: _Toc233291879][bookmark: _Toc233291913]APPENDIX
 Form of
permitted credit protection transaction clause
and definitions 

Introduction
This Appendix contains two alternative provisions relating to Permitted Credit Protection Transactions (including related definitions) for use with an agreement based on, or using similar terms to, the LMA leveraged facilities agreement where parties have agreed to include additional restrictions which might otherwise affect CRT Transactions. 
The Permitted Credit Protection Transactions Clause has been drafted (a) so that the provisions are contained in a single clause with related definitions that can be inserted into the relevant agreement and (b) on the assumption that the facilities agreement is governed by English law.
It is not necessary to include either of such provisions in standard LMA recommended form facility documentation because, as discussed in Part 1 of this Guidance Note, such documentation does not contain any restrictions that would prevent a Lender from entering into CRT Transactions. 
[bookmark: _Ref233290199]Option 1: Form of Permitted Credit Protection Transaction clause 
Insert a new clause in the appropriate position in the relevant agreement as follows: 
[Clause No.]	Permitted Credit Protection Transaction
Notwithstanding any term of any Finance Document, a Lender may:
(a)	enter or agree to enter into a Permitted Credit Protection Transaction (or give effect to any Permitted Step-in Right relating to a Permitted Credit Protection Transaction) in respect of all or any part of its Commitments under this Agreement;
(b)	disclose[footnoteRef:24] to: [24:  	Note that this paragraph of the Permitted Credit Protection Transaction Clause assumes that the Facility Agreement contains confidentiality provisions based on those in the recommended form of LMA facility documentation albeit with extra restrictions or notification requirements on disclosure to potential transferees or credit protection providers.  As a result, it assumes that a number of terms (such as Confidential Information and Representative) are already defined and that a number of disclosure permissions from that documentation which may be relevant in the wider context of a CRT Transaction (such as permission for a Lender to disclose Confidential Information to its professional advisers and to administration and settlement services providers) are included in the Facility Agreement.  If this is not the case this paragraph of the Permitted Credit Protection Transaction Clause may need to be supplemented accordingly.
Note also that this paragraph of the Permitted Credit Protection Transaction Clause seeks to reflect the key provisions of the disclosure permissions in the confidentiality provisions in the recommended form of LMA facility documentation insofar as they relate directly to the entry into of a CRT Transaction.  ] 

any Approved SRT Counterparty which is (or may potentially become) party to a Permitted SRT Transaction, and to any of that Approved SRT Counterparty's Affiliates, Related Funds, Representatives and professional advisers;
any Approved Insurer which is (or may potentially become) party to a Permitted CRI Transaction (or to any person through which it becomes (or may potentially become) party to a Permitted CRI Transaction with an Approved Insurer) and, in each case, to any of that Approved Insurer's or that person's Affiliates, Related Funds, Representatives and professional advisers;
any person which reinsures (or may potentially reinsure) a Permitted CRI Transaction (or any person through which it enters into (or may potentially enter into) such an arrangement) and, in each case, to any of that person's Affiliates, Related Funds, Representatives and professional advisers; or
any person who invests in or otherwise finances (or may potentially invest in or otherwise finance), directly or indirectly, any Permitted Credit Protection Transaction;
in each case such Confidential Information as that Lender shall consider appropriate if:
in relation to paragraphs (b)(i), (b)(ii) and (b)(iii) above, the person to whom the Confidential Information is to be given has entered into a Confidentiality Undertaking except that there shall be no requirement for a Confidentiality Undertaking if the recipient is a professional adviser and is subject to professional obligations to maintain the confidentiality of the Confidential Information; and 
in relation to paragraph (b)(iv) above, the person to whom the Confidential Information is to be given has entered into a Confidentiality Undertaking or is otherwise bound by requirements of confidentiality in relation to the Confidential Information they receive and is informed that some or all of such Confidential Information may be price-sensitive information.
Option 2: Pre-Approved New Lender List definition
As an alternative to the additional clause in paragraph 2. above, the definition of Pre-Approved New Lender List' from the LMA leveraged facilities agreement may be amended so that it reads as follows.  
"Pre-Approved New Lender List" means:
the list of entities agreed in writing on or before the date of this Agreement by or on behalf of the Parent and the Arranger; 
[bookmark: _9kR3WTr2CC45B1knoewrqym][bookmark: _9kR3WTr2CC45ANChrAv7HH][bookmark: _Ref244192315][except for the purposes of paragraph (c) of Clause [30.2 (Parent consent), and] [footnoteRef:25] without any requirement for prior approval from, or disclosure to, any Party, any person who: [25:  	Drafting Note:  Paragraph (c) of Clause 30.2 (Parent consent) of the LMA Leveraged facilities agreement provides that "The Agent shall, within [  ] Business Days of a reasonable request by any Party, provide a copy of the Pre-Approved New Lender List to that Party.".  The bracketed wording may be deleted if no such term (or equivalent) term appears in the Facility Agreement.] 

is an Approved Insurer from time to time party to a Permitted CRI Transaction; or
is an Approved SRT Counterparty from time to time party to a Permitted SRT Transaction.[footnoteRef:26] [26:  	Drafting Note:  (i) Note that other defined terms might be used instead of "Pre-Approved New Lender List".  Paragraphs (a) to (b) can be used in place of the definition of the alternative term.  (ii) Ensure that disclosure of confidential information is permitted to the categories of person set out in paragraph (b). (iii) Ensure that the term Pre-Approved New Lender List is used in all sections where approval would be required for the entry into an SRT or CRI transaction.
] 

Definitions (applicable to Options 1 and 2 above)
"Approved CRT Counterparty" means:
an Approved SRT Counterparty; and
an Approved Insurer.
"Approved Insurer" means any insurance company, underwriter, financial institution or any other entity that is duly authorised and regulated to provide credit risk insurance, financial guarantees or similar products in each relevant jurisdiction in which it operates, including, without limitation, any Lloyd's syndicate and the members of that syndicate.
"Approved SRT Counterparty" means any financial institution, insurance company, trust, fund or other entity. 
"Control Right" means any provision conferring a right of consultation or consent on an Approved Insurer or Approved SRT Counterparty (as the case may be) with respect to the exercise by the relevant Lender of any of its rights (including, without limitation, voting rights) or discretions under this Agreement.
"Customary Control Right" means any Control Right which is consistent with terms customarily included in credit risk insurance, non-payment insurance or other similar types of insurance or financial guarantee transactions, policies or arrangements.
"Permitted Credit Protection Transaction" means:
a Permitted CRI Transaction; and
a Permitted SRT Transaction.
"Permitted CRI Transaction" means any form of credit risk insurance, non-payment insurance or other similar type of insurance or financial guarantee transaction, policy or arrangement (howsoever described) entered into between a Lender (or its Affiliate) and an Approved Insurer with respect to any participation or Commitment of that Lender under this Agreement, and which:
does not contain any step-in, subrogation or similar rights in favour of the Approved Insurer (or other third party), or any other provision which provide for, or may result in, an Approved Insurer (or other third party) becoming party to any Finance Document, in each case other than any Permitted Step-in Right; and
[bookmark: _Ref233289557]does not contain any Control Rights other than Customary Control Rights.
"Permitted SRT Transaction" means any significant risk transfer, synthetic risk transfer, synthetic securitisation or other equivalent type of transaction (howsoever described) entered into by a Lender (or an Affiliate of a Lender) and one or more Approved SRT Counterparties in respect of a portfolio of loans or other obligations which includes the whole or any part of any participation or Commitment of that Lender and which:
0. does not contain any step-in, subrogation or similar rights in favour of the Approved SRT Counterparty (or other third party), or any other provision which provides for, or may result in, an Approved SRT Counterparty becoming party to any Finance Document; and
0. does not contain any Control Rights.
"Permitted Step-in Right" means, in respect of a Permitted CRI Transaction, any right of subrogation arising by operation of law or contract or any right to require (following payment of a claim under that Permitted CRI Transaction) a transfer of a Lender's rights and obligations, or an assignment of a Lender's rights, under the Finance Documents in respect of the portion of each Commitment of the Lender to which that Permitted CRI Transaction relates to the Approved Insurer or its nominee.
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