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1. IMPORTANT NOTICE 

This Users Guide has been prepared for the Loan Market Association ("LMA") in connection 
with the recommended form of facility agreement for use in Kenya, Nigeria, Tanzania, Uganda 
and Zambia (the "East Africa, Nigeria and Zambia Document").  Whilst every care has been 
taken in the preparation of this Users Guide and the East Africa, Nigeria and Zambia Document, 
no representation or warranty is given by the LMA or Norton Rose Fulbright: 

• as to the suitability of any of the East Africa, Nigeria and Zambia Document for any particular 
transaction  

• that the East Africa, Nigeria and Zambia Document will cover any eventuality 

• as to the accuracy or completeness of the contents of this Users Guide. 

This Users Guide provides limited guidance only on the terms of the East Africa, Nigeria and 
Zambia Document.  It is not intended to be a comprehensive analysis of the East Africa, Nigeria 
and Zambia Document nor to explain exactly how each provision operates.  In particular, Users 
of the East Africa, Nigeria and Zambia Document should satisfy themselves as to the taxation, 
exchange control, regulatory and accounting implications of its use and that the East Africa, 
Nigeria and Zambia Document is appropriate for the terms of the commercial transaction. 

Neither the LMA, nor Norton Rose Fulbright, is liable for any losses suffered by any person as a 
result of any contract made on the terms of the East Africa, Nigeria and Zambia Document, or 
which may arise from the presence of any errors or omissions in this Users Guide or the East 
Africa, Nigeria and Zambia Document and no proceedings shall be taken by any person in relation 
to such losses. 

For the avoidance of doubt, this Users Guide and the East Africa, Nigeria and Zambia Document 
are in a non-binding, recommended form.  The intention is for the East Africa, Nigeria and Zambia 
Document to be used as a starting point for negotiation only.  Individual parties are free to depart 
from their terms and should always satisfy themselves of the regulatory implications of their use. 
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2. INTRODUCTION 

The purpose of this Users Guide is to assist Users of the East Africa, Nigeria and Zambia 
Document.  The East Africa, Nigeria and Zambia Document is a single currency secured and 
unsecured term facility agreement for single borrowers and multiple guarantors, intended for use 
in documenting syndicated lending transactions under local law in any of Kenya, Nigeria, 
Uganda, Tanzania and Zambia. 

2.1 Evolution and scope of the East Africa, Nigeria and Zambia Document 

The East Africa, Nigeria and Zambia Document project was begun in 2014 in response to 
demand from the syndicated lending market in East Africa and Nigeria to provide a 
recommended form of syndicated facility agreement intended for use in East Africa and 
Nigeria, in much the same way as the LMA provided the Recommended Forms of Primary 
Documents for use in the investment grade market (the "Primary Documents"), the 
recommended forms of facility agreement for use in developing markets, including a 
secured version (the “Developing Markets Secured Document”), and the recommended 
form of facility agreement for leveraged acquisition finance transactions for the leveraged 
market (the "Leveraged Document"). 

From an early stage it was recognised that the nature of finance transactions in East Africa 
and Nigeria was such that it would be very difficult to produce a document which was in 
any way "standard".  In particular, it was accepted that any document which was produced 
would need to be adapted so as to be tailored to the particular transaction structure and the 
jurisdictional and credit-related specifics of each transaction.  However, it was still felt 
that it would be a step forward in promoting the efficiency of the market if a document 
was produced which was a good starting point for the draftsman; which contained the local 
law requirements relevant to that jurisdiction; provided a common framework and 
language for those involved in these transactions; and which used the same basic structure 
and "boilerplate" as the Primary Documents. 

The East Africa, Nigeria and Zambia Document took as its starting point the corresponding 
Developing Markets Secured Document form (bearing, at the time, the reference number 
LMA Developing Markets Secured.ST.01).  The Working Group then sought to adapt it 
to provide for typical features that were considered relevant in light of the East Africa and 
Nigeria market context. In June 2015, it was adapted to include Zambia and to provide for 
typical features that the Working Group considered relevant in light of the Zambia market 
context. In October and November 2016, it was adapted to include, among other things, 
some guidance on local  law issues that arose predominantly in Kenya and Zambia and 
certain changes to the reference rate definition (to reflect changes across the suite of LMA 
documents). In March 2017, it was reviewed by local counsel in each jurisdiction and 
certain statutory references were updated and the Tanzanian law aspects of the Agreement 
were updated to draw a distinction between mainland Tanzania and Zanzibar. Additional 
guidance was also provided in terms of Nigeria (including a footnote on execution by way 
of seal). The East Africa, Nigeria and Zambia Document was also colour coded to make it 
easier to draw a distinction between clauses intended for different jurisdictions (including 
separate conditions precedent lists for each jurisdiction).   
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It is important, therefore, to recognise that the East Africa, Nigeria and Zambia Document 
is not a standard form to be followed slavishly for each deal, but a document which will 
be used as a starting point by law firms drafting facility agreements for unsecured or 
secured loan facilities (as the case may be) in Kenya, Nigeria, Uganda, Tanzania and 
Zambia. 

In order to be helpful, various provisions which may or may not be incorporated in any 
particular transaction - depending in particular on the status, nature and jurisdiction of 
incorporation of the relevant Obligor(s) and the agreed position in terms of the commercial 
terms - have been included in square brackets in order that a menu of clauses is available 
to the draftsman should those clauses be required.  These include some provisions which 
in certain parts of the market are rarely accepted, although they may be normal in others.  
Where this is the case, such provisions can be deleted in the draft prepared using the East 
Africa, Nigeria and Zambia Document as a starting point.  The non-inclusion of such 
square bracketed provisions should not be considered as a departure from the LMA East 
Africa, Nigeria and Zambia Document. 

The East Africa, Nigeria and Zambia Document also contains a number of footnotes that 
are intended to assist Users, either by drawing their attention to provisions that may be 
particularly sensitive to jurisdiction-specific concerns or by setting out suggested wording 
that may be used as a starting point for provisions that have been left blank. 

A Working Party consisting of representatives from banks (including in-house lawyers) 
and major law firms in East Africa, Nigeria, South Africa and (more recently) Zambia was 
established to consider the latest draft of the East Africa, Nigeria and Zambia Document.  
The East Africa, Nigeria and Zambia Document process did not involve any negotiation 
with any representatives of the borrower community.  Nevertheless, as with the 
Developing Markets Secured Document, the East Africa, Nigeria and Zambia Document 
contains a number of borrower-friendly provisions which are not always included in a first 
draft, but which are sometimes conceded by lenders in negotiation. 

A large number of provisions will need to be tailored to a transaction on a case-by-case 
basis.  In those cases, the East Africa, Nigeria and Zambia Document provides a sensible 
starting point only and does not attempt to deal with the complexities of each transaction.  
In particular, the provisions setting out the representations, undertakings and Events of 
Default are not intended to be exhaustive or absolute.  It is expected that further 
representations, undertakings or Events of Default may need to be added and that the 
Clauses that are included may need to be amended. 

2.2 Format and Use of the East Africa, Nigeria and Zambia Document 

(a) Assumptions 

The East Africa, Nigeria and Zambia Document has been produced on the basis of various 
assumptions set out below, made in order to avoid over complication.  However, if any 
assumption is not correct in the context of a transaction, the East Africa, Nigeria and 
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Zambia Document may still represent a useful starting point.  In summary, the East Africa, 
Nigeria and Zambia Document assumes: 

• it is governed by the laws of Kenya, Nigeria, Uganda, Tanzania or Zambia and the 
transaction is a single currency secured or unsecured term loan financing; 

• syndication takes place primarily in the Kenyan, Nigerian, Ugandan, Tanzanian or, 
Zambian markets; 

• the Obligors are companies within the same group - the East Africa, Nigeria and 
Zambia Document is unlikely to be suitable for any other type of entity, partnership, 
association or individual; 

• the Obligors are incorporated in one or more of Kenya, Nigeria, Ugandan, Tanzania 
or Zambia.  While some provisions applicable to overseas companies on a generic 
basis are included, it is not possible to contemplate all amendments required for every 
jurisdiction and so further changes may need to be made depending on where the 
Obligors are incorporated; and 

• the East Africa, Nigeria and Zambia Document may be drafted as a secured or 
unsecured transaction. Consequential changes will need to be made to reflect the 
requirements of each transaction.  Footnotes have been provided to assist with this. 

(b) Format 

The East Africa, Nigeria and Zambia Document is a free-standing agreement.  All the 
standard sections of a syndicated facility agreement are included other than the financial 
covenants.  These were felt to be too specific to each transaction to include even as a 
starting point.  In addition, where provisions are likely to be deal specific so that no 
common starting point can easily be identified, spaces have been left or options provided.  

(c) Style 

As far as possible, the East Africa, Nigeria and Zambia Document adopts a "plain English" 
approach, with clauses broken down into shorter sub-paragraphs and exceptions listed in 
sub-paragraphs rather than as provisos. 

The East Africa, Nigeria and Zambia Document is divided into Sections and Clauses.  Each 
Clause is divided into sub-clauses, and sub-clauses may be further divided into separate 
paragraphs.  The sequence of numbering is as follows: 

SECTION 1 HEADING,  

Clause 1 HEADING,  

Clause 1.1 Heading,  

paragraphs (a), (b), (c),  

paragraphs (i), (ii), (iii),  

paragraphs (A), (B), (C),  
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paragraphs (1), (2), (3). 

Headings are given to each Section and Clause only.  Cross references should refer to the 
Clause number and the heading of the Clause. 

Where additional information is required a gap [                  ] is left.  Where optional 
language or more than one option have been included it is identified as [option] or [option 
1]/[option 2]. 

(d) How to use the East Africa, Nigeria and Zambia Document 

It is not possible to use the East Africa, Nigeria and Zambia Document without amendment 
or additions (because of the inclusion of different options and the provisions that have been 
left blank).  It will therefore be necessary to show clearly what amendments have been 
made, both during the course of negotiation and at the end of the transaction.  The 
following approach is recommended: 

• when distributing the first draft to the syndicate of banks and the borrower, the drafting 
law firm should provide copies of the draft marked to show changes from the East 
Africa, Nigeria and Zambia Document including the deletion of the LMA logo and the 
copyright notice.  Further comparisons should be provided as required by the Parties; 
and 

• at the end of the transaction, the law firm responsible for the draft should provide the 
Parties with a conformed copy of the final document marked to show changes from 
the East Africa, Nigeria and Zambia Document.  This will help with administration of 
the facility and any secondary trading that may take place. 

There is no recommendation for how this comparison will be produced or how additions 
or deletions should be indicated. 

(e) Colour coding 

The East Africa, Nigeria and Zambia Document is colour coded to help draw a distinction 
between sections that are intended for use in relation to specific jurisdictions. The colour 
coding is as follows:  

• Kenya; 

• Nigeria; 

• Tanzania; 

• Uganda; and  

• Zambia. 
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3. ANATOMY OF EAST AFRICA, NIGERIA AND ZAMBIA DOCUMENT 

The provisions of the East Africa, Nigeria and Zambia Document may be broken down into the 
following broad categories: 

3.1 Section 1 

Definitions and interpretation of terms used in the East Africa, Nigeria and Zambia 
Document. 

3.2 Section 2 to Section 6 

The Clauses in these Sections set out the operational mechanics and include: 

• the conditions on which the Facility is made available (including the drawdown 
mechanism) 

• the Finance Parties' rights and obligations in relation to the Facility 

• the determination of interest and Interest Periods 

• taxes and increased cost provisions 

• the terms on which the Facility is to be repaid 

• the provisions in relation to the fees, costs and expenses. 

3.3 Section 7 

This Section sets out the guarantee and indemnity (if required by the terms of the 
transaction). 

3.4 Section 8 to Section 9 

These provisions set out the most commonly negotiated terms: 

• the representations 

• the undertakings 

• the Events of Default 

• the extent to which the Parties may change (including the transfer provisions). 

It is these Clauses that particularly need to be tailored to the terms of the transaction and 
the Parties. 

3.5 Section 10 to Section 12 

These provisions are commonly referred to as the "boilerplate".  They are relatively 
standard clauses setting out: 

• the relationship between the Agent, the Arranger and the Lenders 

• sharing among the Lenders 
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• administration of the Loan 

• the provisions relating to governing law and enforcement. 

3.6 The Schedules 

The Schedules contain transaction specific information (such as details of the Lenders and 
their Commitments) and forms of ancillary documentation which may be required 
throughout the life of the transaction (such as the Utilisation Request and Transfer 
Certificate) as well as the list of conditions precedent documentation. 

4. SECTION BY SECTION GUIDE TO EAST AFRICA, NIGERIA AND ZAMBIA 
DOCUMENT 

Please note that this Users Guide does not comment on all definitions and Clauses within the East 
Africa, Nigeria and Zambia Document. 

This Users Guide does not replicate all footnotes already included in the East Africa, Nigeria and 
Zambia Document. 

THE PARTIES 

The East Africa, Nigeria and Zambia Document assumes: 

• there is a single Agent acting on behalf of the syndicate of Lenders; 

• if and to the extent it is to be  drafted as a secured agreement, there is a single Security Agent 
acting as a trustee in respect of the Transaction Security on behalf of the syndicate of Lenders; 

• there are one or more Arrangers; and 

• the Facility will be made available to a corporate borrower (whose identity is fixed) and 
guaranteed by one or more corporate guarantors, in each case, within the same group. 

(a) The Borrower 

It is assumed that the Borrower will be a company incorporated in one or more of Kenya, 
Nigerian, Uganda, Tanzania or Zambia.  The East Africa, Nigeria and Zambia Document 
is not designed for loans to individuals or any other entity (in particular any partnership, 
trusts, sovereign or other government or state-owned entity, charity or economic interest 
groupings).  

Before making a Facility available to any entity, Users of the East Africa, Nigeria and 
Zambia Document are advised to consider any relevant legal or other issues arising in the 
jurisdiction in which the entity is incorporated (for example, there may be restrictions on 
(i) exchange control; (ii) the rate of interest / default interest that a lender may charge; or 
(iii) the benchmark rate that can be used to determine a rate of interest in a particular 
jurisdiction).   

It is recommended that the relevant company number / registration number of the Borrower 
is included as part of the designation of the Borrower.  
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(b) The Guarantors 

The East Africa, Nigeria and Zambia Document includes a guarantee by one or more 
companies but may be amended if it is intended that the relevant Facility will not have the 
benefit of a guarantee.  It also contains wording allowing for companies to accede or resign 
as guarantors throughout the life of the Facility (see Clause 24 (Changes to the Obligors)).  
Where the identity of the Guarantors is to be fixed, these provisions should be removed 
and consequential adjustments made. 

It is assumed that all the Guarantors will be companies.  The East Africa, Nigeria and 
Zambia Document is not designed to deal with guarantees given by an individual or any 
other entity (in particular, partnerships, trusts, sovereign or other government or other 
state-owned entities, charities or economic interest groupings). 

Before taking a guarantee, Users of the East Africa, Nigeria and Zambia Document are 
advised to consider any relevant legal or other issues arising in the jurisdiction in which 
the relevant company is incorporated (for example there may be exchange control, 
corporate benefit or financial assistance issues and many jurisdictions place limits on the 
amount that a company may guarantee).  In Kenya, it is important to note that a guarantee 
must always be drawn and prepared by a Kenyan advocate. 

It is recommended that the relevant company number / registration number of each 
Guarantor is included as part of the designation of each Guarantor. 

(c) The Group 

The East Africa, Nigeria and Zambia Document assumes that the company or corporation 
defined as the "Borrower" is the top company within the "Group".  If that is not the case 
or the "Group" includes entities that are not subsidiaries of the Borrower, then (i) changes 
will be required to the definition of "Group"; and (ii) care should be taken to ensure that 
all consequentials are properly dealt with in the body of the East Africa, Nigeria and 
Zambia Document. 

(d) The Arranger 

The East Africa, Nigeria and Zambia Document is designed to allow for one or more 
Arrangers.  If there is more than one Arranger, the optional language within (3) of the 
Parties section should be included so that any reference to an Arranger in the East Africa, 
Nigeria and Zambia Document refers to all of the Arrangers, whether acting individually 
or together. 
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SECTION 1 - INTERPRETATION 

In this or any other Section of the Users Guide, references to the "Agreement" refer to the East 
Africa, Nigeria and Zambia Document as may be negotiated by the Parties. 

Clause 1.1: Definitions 

"Accounting Reference Date": this definition is relevant if the controls on the Group's 
accounting reference period at Clause 19.7 (Year-end) are included. 

"Affiliate": this definition is not exhaustive and may require amendment. 

"Availability Period": this is the period for which each Facility is available for utilisation and is 
the maximum period for which a commitment fee is payable. 

"Available Commitment" and "Available Facility": these definitions are used to determine the 
amount of a Facility that is available for utilisation.   

"Base/Reference Rate": this definition assumes the funding is made by reference to treasury bills, 
the Kenya banks’ reference rate (KBRR), the policy rates issued by the Bank of Zambia, the 
Nigerian inter-bank market, or the London inter-bank market. Conforming changes will need to 
be made to other provisions of this document to reflect the correct rate. 

"Break Costs": this definition is used in Clause 7.6 (Restrictions) and Clause 10.5 (Break Costs).  
Break Costs may be incurred whenever a Loan is repaid or purchased on a date other than the last 
day of an Interest Period.  This is because the Lenders may have funded that Loan by "match 
funding" arrangements (borrowing an amount equal to the amount of the Loan for a period equal 
to the Interest Period).  The Lender will be required to pay interest on its match funding 
arrangements for the full Interest Period (even though the Borrower will only be required to pay 
interest to the Lender for the period for which the sum paid is outstanding to that Lender (as 
interest accrues on a daily basis: see Clause 32.3 (Day count convention)). 

This results in a loss for the Lender (as it does not receive an amount equal to the interest it is 
required to pay on its match funding arrangements).  A Lender may be able to mitigate this loss 
by reinvesting the principal sum received from the Borrower in the interbank market for a period 
from the Business Day following its receipt until the last day of the Interest Period.  This practice 
of mitigation is set out in paragraph (b) of the definition. 

So, Break Costs are the difference between the amount of interest the Lender would have received 
from the date of payment until the end of the Interest Period and the amount the Lender is able to 
recoup for reinvesting the principal.  It is worth noting that the reinvestment period begins on the 
Business Day following receipt because the Lender is unlikely to be able to reinvest non-domestic 
currencies immediately.   

In the case of a prepayment, the Borrower is required to pay the amount of any Break Costs under 
Clause 7.6 (Restrictions) and Clause 10.5 (Break Costs).  In each case, the Break Costs are 
calculated by reference to the definition. 

The ease with which these mechanics work within the current banking system in Kenya, Nigerian, 
Uganda, Tanzania or Zambia should be considered on a case by case basis. Break Costs will not 
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always be applicable and other costs may be applied instead.  If so, additional changes will be 
required to the East Africa, Nigeria and Zambia Document to reflect these costs. 

"Budget": this definition is relevant if the requirement at Clause 19.4 (Budget) is included.  The 
definition assumes that the initial Business Plan (deliverable as a condition precedent) will cover 
a period equivalent to the tenor of the Facility, with a budget then prepared prior to the start of 
each new financial year. 

"Business Day": this definition is important because the parties may need to make payments, give 
notices and fix interest rates in different jurisdictions.  In particular Dar es Salaam, Kampala, 
Lagos, Nairobi, Lusaka, or London/New York for USD denominated loans. 

See also the note on "Quotation Day" below for commentary on the use of the term "Business 
Day" in the context of rate fixing. 

"CAC Registration Fees": this is required in circumstances where any transaction security is 
required to be registered under the Nigerian Companies Act. 

"Commitment": this is the amount that a Lender has committed to lend during the life of the 
Facility.  The relevant Commitment will be reduced in accordance with any cancellation or final 
repayment made.  The calculation of the amount available for Utilisation is done by reference to 
the Available Commitment, rather than the definition of Commitment. 

"Compliance Certificate": this certificate is only required under Clause 19.2 (Compliance 
Certificate) if financial covenants are included in Clause 20 (Financial covenants) or if it is used 
in relation to any of the other undertakings in this Agreement.  This will depend on the commercial 
terms of the transaction.  If the certificate is to be reported on or signed by the auditors of the 
Borrower, this should be checked with the auditors and agreed with them before the Agreement 
is signed.   

"Confidential Information": this definition is used in Clause 36 (Confidential Information) and 
covers all information (in whatever form) relating to the Borrower, any Obligor, the Group, the 
Finance Documents or a Facility which a Finance Party becomes aware of in that capacity (or for 
the purpose of becoming a Finance Party) or which it receives in relation to the Finance 
Documents (or for the purpose of becoming a Finance Party under the Finance Documents) from 
any member of the Group or any of its advisers directly or indirectly from another Finance Party. 
The Funding Rates of each Lender are also included as Confidential Information.  

It excludes information that: 

(a) is or becomes public information other than as a result of any breach by the relevant Finance 
Party of Clause 36 (Confidential Information); 

(b) is identified in writing at the time of delivery as non-confidential by any member of the 
Group or its advisers; and 

(c) is either known by the relevant Finance Party before the date of disclosure or is obtained by 
it after the date of disclosure from a source which is (as far as the Finance Party is aware) 
unconnected with the Group and which hasn't (as far as the Finance Party is aware) been 
obtained in breach of, and is not subject to, any obligation of confidentiality. 
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"Confidentiality Undertaking": As is footnoted in Schedule 11, Users should insert the current 
form of LMA Confidentiality Letter (Seller) or Confidentiality Letter (Purchaser) for the 
secondary trading of loans in Schedule 11 (LMA Form of Confidentiality Undertaking).  In the 
case where primary syndication takes place after the Agreement is signed, the current LMA 
Confidentiality and Front Running Letter should also be included to avoid confusion over which 
form of confidentiality letter is appropriate. 

"Default": this definition makes it clear that a Default occurs even where any grace periods have 
not expired or any determination required under the Events of Default provision has not been 
made.  It is therefore an early trigger to the potential occurrence of an Event of Default. 

"Disruption Event": this definition is used in Clause 22.1 (Non-payment) and the optional Clause 
29.10 (Disruption to Payment Systems etc).  This drafting is for use if parties wish to address the 
possible aftermath of a major operational disruption to the financial markets through the payments 
or communication systems owing for example to a terrorist attack. 

"Environment", "Environmental Claim", "Environmental Law", "Environmental Permits": 
the context of many developing market financings means that environmental concerns arise for 
the Finance Parties. 

"Facility Office": the definition allows the Lender to have more than one Facility Office from 
which it may carry out its obligations under the Agreement.  This may be required, for example, 
for the designation of a specific Facility Office for Loans to an individual Obligor to avoid the 
incidence of withholding tax. 

"Factor": the definition is used if the margin component of any interest rate is to be determined 
by reference to a “factor” issued by the Government of Zambia. 

"Finance Document": this term groups together all those documents entered into by the Obligors 
in respect of the transaction and is used for example in the representations, undertakings and 
Events of Default sections to ensure the Obligors make representations on and undertake to 
comply with the provisions of all such documents.  If syndication is to occur after the Agreement 
is signed, Lenders may wish to include any mandate letter within this definition so that breach of 
the mandate letter is a default under the Agreement. 

"Financial Indebtedness": this definition is used in Clause 21.3 (Negative pledge), Clause 21.6 
(Loans or credit), 21.9 (Financial Indebtedness), Clause 21.13 (Acquisitions) and Clause 22.5 
(Cross default) and may also be used in the financial covenants.  The definition is not intended to 
be comprehensive nor will all elements of the definition be required for every transaction.  It is 
simply a common starting point that can be adapted to individual requirements. 

"Funding Rate": this definition refers to the cost to a Lender of funding its participation in a Loan 
and is treated as confidential information under the terms of the Agreement.   

"GAAP": this should be the generally accepted accounting principles applicable to the Group.  If 
different accounting principles are to apply to different Obligors, this definition should be 
amended accordingly. 

"Information Memorandum": if no Information Memorandum is prepared in respect of a 
particular transaction, this definition should be deleted.  If the Information Memorandum is 
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prepared after the Agreement is signed (for example, if syndication takes place after execution of 
the Agreement), this definition will require amendment. 

"Initial Stamped Amount" this definition is relevant in circumstances where there is Nigerian 
law security and that security is only stamped or registered for an initial amount and not the full 
amount.  Legal advice should always be taken from qualified Nigerian lawyers as to the 
implications of this from a Nigerian law perspective. 

"Legal Reservations": this definition is potentially relevant under Clause 18.2 (Binding 
obligations) and Clause 22.11 (Unlawfulness and invalidity).  Users should note that the definition 
is deliberately narrower than that contained in the Leveraged Document given the developing 
market context. 

"Majority Lenders":  this definition is an example only and requires very careful consideration 
in the context of the terms of the transaction.  Some Lenders may only participate in one Facility 
and, without change, this definition could cause anomalies in the decision making process.  Please 
refer to the note to Clause 23.2 (Conditions of assignment or transfer) for further discussion of 
this issue. 

"Mandate Letter": Lenders and Arrangers will wish this to be included as a "Finance Document" 
if a financing is underwritten and to be syndicated post-signing, since any clear market, market 
flex or syndication assistance provisions will be important protections in that context. 

"Material Adverse Effect": this is a very important term in relation to the East Africa, Nigeria 
and Zambia Document. It is used as a qualifier to many of the representations and undertakings.  
Its exact wording may be the subject of negotiation, but the form included here is adapted from 
the form contained in the Leveraged Document. 

"Material Licence": there may be specific licences (which may not necessarily be linked directly 
to an Obligor's obligations under the Finance Documents) which are of particular importance in 
the context of any particular transaction. 

"Month": the inclusion of paragraph (c) is optional but is used by some lenders in the syndicated 
loan market. 

"NIBOR": this is the Nigerian inter-bank rate for deposits in Dollars.  It is an alternative to the 
"Base/Reference Rate" or "US LIBOR". 

"Original Financial Statements": this definition assumes all Obligors are required to provide 
audited financial statements at the outset.  The Borrower is required to produce consolidated 
financial statements of the Group. Financial information for the entire Group is also required. 

"Original Jurisdiction": this is relevant in the context of Clause 18.1 (Status), which sets out 
where the relevant Obligor is incorporated, and in the context of Clause 18.19 (Taxation), which 
sets out where it is tax resident. 

"Quotation Day": this definition follows market practice as rates are quoted and contracts entered 
into for delivery of different currencies at different times.  It should be noted that the reference to 
"Business Days" could, because of the way that definition operates, require more financial centres 
to be open than are necessary for rate fixing in the specified currency.  However, the general 
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language in this definition of "Quotation Day" makes it clear that if market practice differs, the 
Quotation Day for that currency will be determined by the Agent in accordance with market 
practice in the Relevant Market. 

"Reference Banks": Reference Banks supply rates to the Agent for the purpose of fixing US 
LIBOR, NIBOR or other applicable Base Reference Rate if no applicable Screen Rate is available 
and (if the relevant optional wording is included in the definitions of US LIBOR and NIBOR) 
interpolation of the available Screen Rates is not possible. 

"Repayment Instalment": this is an optional definition that may be used in Clause 6 (Repayment) 
if repayments of Loans are to be made by instalments.  If used, it should also be included in Clause 
9.2 (Changes to Interest Periods). 

"Repeating Representations": these are the representations which are repeated on the date of 
any Utilisation Request, any Utilisation Date, the first day of each Interest Period and the date on 
which a company becomes an Additional Obligor (see Clause 18.30 (Repetition)). 

"Screen Rate": the User should select the relevant Screen Rate depending on the jurisdiction 
concerned and whether the facility is a local currency facility or if it is a USD denominated 
facility.  Particular care should be taken in Kenya and Zambia to ensure that the Screen Rate is 
correct and complies with local laws that may apply in relation to benchmarking and statutory 
caps on interest rates.  In relation to LIBOR, the potential for subsequent intra-day correction, 
recalculation or republication of an originally published Screen Rate can raise difficult issues that 
should be considered carefully to ensure that the parties achieve the desired commercial outcome. 
Users should carefully consider the extent to which excluding the effects of any such correction, 
recalculation or republication is suitable for the transaction in question. See the LMA note entitled 
"ICE LIBOR Error Policy and LMA facility documentation" (available through the LMA 
website). The LIBOR definition reflects that ICE Benchmark Administration has taken over 
administration of LIBOR from the British Bankers' Association.  The NIBOR definition reflects 
that the Nigerian inter-bank offered rate is now determined by FMDQ OTC PLC ("FMDQ"). 

"SDN List": this is relevant for the purpose of Clause 21.21 (Sanctions), which is intended to 
prevent Loan proceeds being used in a manner that might expose Lenders to risk under US 
sanctions. 

"Specified Time": includes timetables for Utilisation (see Schedule 10 (Timetables)) in order that 
relevant timings are set out in one place rather than in clauses throughout the Agreement.  The 
reference to Specified Time links into these timetables. 

"Subsidiary": this definition is drafted by reference to the Companies Act, as relevant for each 
jurisdiction, or on a generic basis and the definition used should reflect the circumstances of each 
transaction and the make-up of a particular Group.  It may be more appropriate to use a different 
definition depending on the context of the transaction. 
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"Termination Date": this definition is the date on which the Facility matures and final 
repayment is made.   

"Total Commitments":  this is the aggregate of the Commitments and, as at the date of the 
Agreement, is the full amount of the Facility to be provided by the Lenders.  

"Upstamping Event": this definition is relevant in circumstances where any Nigerian law 
security may be required to be upstamped at a future point in time (e.g. because the Initial 
Stamping was not paid in full). 

"US LIBOR": this definition (in conjunction with the definition of "Reference Bank Rate") 
assumes the funding is made in the London interbank market.  

Users should note that ICE LIBOR (formerly known as BBA LIBOR) is produced for a limited 
range of tenors and currencies.  See the Intercontinental Exchange Group website for more 
information. 

If Users do not wish to use the Reference Bank Rate as the primary means of establishing LIBOR 
for Interest Periods, for which ICE LIBOR is not produced, they may wish to consider including 
the optional language which allows for LIBOR for those Interest Periods to be determined by 
interpolation of available Screen Rates. That language provides that if a Screen Rate is unavailable 
for the tenor of an Interest Period, LIBOR is determined by linear interpolation of the nearest 
lowest and the nearest highest available Screen Rates.  The Reference Bank mechanism is retained 
as an ultimate fallback.   

If Users wish to insert a floor into the definition of "LIBOR", the LMA has issued a note (available 
through the LMA website) which provides suggested drafting. 

Clause 1.2: Construction 

Clause 1.2 (Construction) sets out certain rules of construction and clarifies the ordinary meanings 
of certain words and phrases for the purposes of the East Africa, Nigeria and Zambia Document.  
In particular: 

"continuing": this term is used in Clause 4.2 (Further conditions precedent) and Clause 22.22 
(Acceleration).  It sets out the terms on which a Default and an Event of Default continue to have 
effect for the purpose of these clauses.  In relation to a Default (other than an Event of Default) it 
will continue until it is remedied by the Obligors or waived by the Lenders.  In relation to an 
Event of Default, as with the Developing Markets Secured Document, two alternative approaches 
are suggested in the East Africa, Nigeria and Zambia Document: 

• that an Event of Default can only be waived and cannot be remedied (on the grounds that  it 
should have been remedied whilst it was a Default (i.e. a potential Event of Default)); or 

• that an Event of Default can either be remedied outside of any given grace period or waived. 

Both approaches are adopted in the market and the position taken will depend on the particular 
transaction. 

Clause 1.3: Third Party Rights  
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This is included to ensure that a person who is not a party to the Agreement cannot enforce the 
terms or enjoy the benefit of it or (depending on whether or not privity of contract applies) limit 
the rights of that person in relation to its rescission or variation.   
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SECTION 2 - THE FACILITY 

Clause 2.1: The Facility 

The Facility under the East Africa, Nigeria and Zambia Document is a single currency term 
facility and contemplates KES, NGN, TZS, UGX, USD or ZMW as the relevant currency.   

Users should consider carefully the appropriate currency definition(s) in the context of the 
transaction and should consider defining any other currency that may be referred to in the East 
Africa, Nigeria and Zambia Document. 

Clause 3.1: Purpose 

The purpose for which the Facility is to be used should be inserted into this Clause.  Users are 
advised to check that the purpose does not breach any legal, regulatory or other requirements. 

Clause 4: Conditions of utilisation 

This Clause sets out the conditions of each Utilisation.  Broadly, these conditions are: 

• conditions that have to be met before the first Utilisation (see Clause 4.1 (Initial conditions 
precedent)); and 

• conditions that have to be met for each Utilisation (see Clause 4.2 (Further conditions 
precedent) and Clause 4.3 (Maximum number of Loans)). 
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SECTION 3 - UTILISATION 

Clause 5: Utilisation 

This Clause sets out in more detail the conditions applicable to each Utilisation.  Only one Loan 
may be requested in each Utilisation Request, but there are no restrictions as to how many 
Utilisation Requests may be made on any day. 
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SECTION 4 - REPAYMENT, PREPAYMENT AND CANCELLATION 

Clause 6.1: Repayment of Loans 

Various options have been included in relation to repayment of the Facility. 

Clause 7: Prepayment and cancellation 

This Clause sets out the terms on which a Facility may be prepaid or cancelled by the Obligors.  
Cancellation results in the availability of a Facility being reduced permanently (i.e. prior to the 
end of the Availability Period).  Note that replacement of single Lender provisions are not 
included in the East Africa, Nigeria and Zambia Document. This was considered to be outside 
market practice for local syndication in the developing markets concerned.  

Clause 7.1: Illegality 

This Clause allows the Lender to cancel its Commitment if it becomes illegal for that Lender to 
lend (or, optionally, if it becomes illegal for an Affiliate of that Lender for that Lender to lend) to 
a Borrower after it has entered into the Agreement.  If required, the Borrower must prepay that 
Lender's share of the Loan. 

Clause 7.2: Change of control 

The change of control clause provides for mandatory cancellation of the Facility and prepayment 
if control of the Borrower changes at any time after the Agreement has been executed.  Users 
should consider carefully the appropriate entity or entities by reference to which the change of 
control provision applies. 

Clause 7.3: Voluntary cancellation 

This Clause sets out the terms on which a Facility may be prepaid or cancelled by the Obligors.   

Clause 7.4: Voluntary prepayment of Loans 

Paragraph (c) of Clause 7.4 is required if the Facility is repaid in instalments. 

Note that the East Africa, Nigeria and Zambia Document does not include Defaulting Lender 
provisions.  In light of the recent occurrences in the Nigerian foreign exchange market and scarcity 
of foreign currency in Nigeria, Defaulting Lender language should be considered on a case by 
case basis. 
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SECTION 5 – COSTS OF UTILISATION 

Clause 8.1: Calculation of interest 

This Clause sets out the Borrower's obligation to pay interest and includes optional language for 
the payment of interest at the aggregate of (i) a "margin" and (ii) a "floating rate" of interest (e.g. 
"US LIBOR", "NIBOR" and "[Base/Reference] Rate").  

See also the notes on the definition of "US LIBOR", "NIBOR" and "[Base/Reference] Rate" for 
an explanation as to how these amounts are determined in relation to a “floating rate” of interest. 
Other guidance notes are set out throughout the body of the East Africa, Nigeria and Zambia 
Document. 

Note that a ‘liquidity premium’ is sometimes factored into the margin or included as a separate 
line item in the overall rate of interest.  The East Africa, Nigeria and Zambia Document does not 
currently include ‘liquidity premium’ language. 

Zambian licensed banks will have to ensure that the actual lending rate is determined using the 
parameters prescribed by the Bank of Zambia (i.e. the policy rate plus the product of a margin on 
the basis of their risk premium assessment and a factor). Due to the conflicting positions in the 
market on whether a liquidity premium should be taken as a separate item from the margin, it is 
important that Users note the formula prescribed by the bank of Zambia (being (AxB) + C, where 
A is the factor, B is the margin and C is the policy rate). Users of this precedent must decide, in 
consultation with a duly qualified Zambian lawyer, whether it is appropriate to include a liquidity 
premium into the formula.   

Care must be taken to ensure that the rate of interest does not exceed the maximum allowable 
limit prescribed by law. If this is an issue under local law (e.g. Zambia or Kenya), consider 
inserting a proviso to this clause somewhere in the Agreement stating that "Notwithstanding any 
other provisions in the Agreement, the rate of interest payable to the Lenders by the Borrower 
shall not at any time exceed the maximum rate of interest prescribed by law". An alternative 
approach may be to obtain a waiver of this requirement from the relevant Central Bank or other 
local authority if this is possible. Appropriate local law legal advice must be taken if this is the 
case. If language is to be inserted into the East Africa, Nigeria and Zambia Document to the effect 
that the rate of interest will not exceed the maximum rate of interest prescribed by law, consider 
whether a specific mandatory prepayment event should be included in the Agreement to deal with 
this situation as it will no longer fall under Clause 7.1 (Illegality). 

In relation to T-Bill Rates and other Base/Reference Rates, the rate of interest may change from 
time to time.  This often occurs semi-annually and optional language has been inserted for this 
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purpose. This language should be read together with the optional language in Clause 32.4 
(Adjustment to the rate of interest). 

Clause 8.2: Payment of interest 

This sets out the Borrower's obligation to pay interest.   

Clause 8.3: Default Interest 

This Clause sets out a Borrower's obligation to pay default interest and provides that unpaid 
default interest will be compounded.  The User must be careful to keep in mind the regulatory 
limits in the relevant jurisdiction particularly being careful that the Clause will not be seen as a 
penalty clause and also enquiring as to whether the compounding of interest is permitted in the 
relevant jurisdiction or subject to any limitation. 

Clause 9: Interest Periods 

This Clause sets out the mechanics for determining Interest Periods and envisages the use of one 
Screen Rate only. Users should consider the extent to which available Interest Periods for US 
LIBOR and NIBOR should be restricted to tenors for which a Screen Rate is available or can be 
interpolated from available Screen Rates. 

Clause 10: Changes to the Calculation of Interest 

The provisions of this Clause are triggered if US LIBOR (or if applicable, NIBOR or the 
Base/Reference Rate) cannot be determined or the Reference Bank Rate cannot be determined or 
if a relevant proportion of Lenders (and it is a matter for negotiation to determine the proportion 
to be included in paragraph (a) of Clause 10.3) cannot fund US LIBOR (or, if applicable, NIBOR 
or the Base/Reference Rate) at the rate that is quoted.  It should be noted that in the event of 
Market Disruption (i.e. the provisions of Clause 10.3 (Market disruption) apply) then Clause 10.4 
(Cost of funds) shall apply to that Loan for the relevant Interest Period. Care needs to be taken to 
ensure that a ‘market disruption’ is not inadvertently triggered under Clause 10.3 if the lenders 
participating in the Facility are expected to have a cost of funding in excess of LIBOR/NIBOR. 
In this context, a ‘liquidity premium’ is sometimes factored into the margin or included as a 
separate line item in the overall rate of interest. If this is the case, then consideration needs to be 
given as to carving out that liquidity premium from Clause 10.4. The East Africa, Nigeria and 
Zambia Document does not include ‘liquidity premium’ language at this point in time. 

Clause 10.4: Cost of funds 

This Clause provides wording for two possible approaches.  The first provides that the relevant 
Loan is priced severally on the basis of each Lender's cost of funds (resulting in a separate rate of 
interest applicable to each Lender's participation in the Loan).  The second provides that the 
relevant Loan is priced by reference to a single rate of interest on the basis of the weighted average 
of each Lender's cost of funds (resulting in a single uniform rate of interest applicable to each 
Lender's participation in the Loan and, consequently, a simpler operational process for the Agent 
and the Borrower). 

Clause 10.5: Break Costs 
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See the note on the definition of "Break Costs" for an explanation of how this amount is 
calculated. 

Clause 11: Fees 

This Clause deals with the payment of fees.  The fees set out in this Clause are not exhaustive and 
may be extended to include facility fees, utilisation fees or other fees required by the terms of the 
transaction.  Note that any VAT payable in respect of a fee is dealt with in Clause 12.6 (Value 
added tax).  The provisions of Clause 11.2 (Arrangement fee), Clause 11.3 (Agency fee) and 
Clause 11.4 (Security Agent fee) refer to separately agreed fee letters. 
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SECTION 6 – ADDITIONAL PAYMENT OBLIGATIONS 

Clause 12: Tax [payments/gross up] and indemnities 

Since developing market finance transactions often involve parties in jurisdictions with limited 
double tax treaties and therefore potential withholding issues, the approach taken in the East 
Africa, Nigeria and Zambia Document is to assume that the Obligors are required to gross-up all 
payments under the Finance Documents in circumstances where a deduction or withholding 
applies.  This section should be considered on a case-by-case basis. 

Clause 12.2: Tax [payment/gross-up] 

Each Obligor represents in Clause 18.8 (Deduction of Tax) that, broadly speaking, it is not 
required to withhold tax from any payment under the Finance Documents.  However, under 
Clause 12.2 (Tax [payment/gross-up]) if an Obligor is required by law to deduct tax from a 
payment, that Obligor must make a payment which puts a Finance Party in the position it would 
have been in had there been no deduction.   

Clause 12.3: Tax indemnity 

This Clause operates to require the Borrower to indemnify any Finance Party against any tax 
(other than normal profits tax) imposed on or in relation to sums received or receivable by any 
Finance Party under the Agreement. 

Users should note that the operation of Clause 12.2 (Tax [payment/gross-up]) and Clause 12.3 
(Tax indemnity) are subject to paragraph (d) of Clause 23.2 (Conditions of assignment or 
transfer), which is described below. 

Clause 12.4: Tax Credit 

Clause 12.4 (Tax Credit) obliges a Finance Party to return to an Obligor the economic value of 
any tax credit it has received in respect of an interest payment if it determines (in its absolute 
discretion) that it has received the economic benefit of that tax credit. 

Clause 12.5: Stamp taxes 

In Clause 12.5 (Stamp taxes) the Borrower undertakes to indemnify the Finance or Secured Parties 
(as the case may be) for any stamp duty or similar tax arising on the execution of the Finance 
Documents.   

Clause 12.6: Value added tax 

This Clause should be reviewed and amended to take into account jurisdiction specific issues. 

Clause 12.6 provides that: 

• all sums payable to the Finance Parties are exclusive of VAT 

• where a person makes a supply to a Finance Party and such person is required to pay the VAT 
chargeable on the supply to the tax authority, the Obligor must pay an amount equal to such 
VAT to such person 
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• where a person makes a supply to a Finance Party and the Finance Party is required to pay the 
VAT chargeable on the supply to the tax authority, the Obligor must pay an amount equal to 
the irrecoverable part of the VAT to such Finance Party 

• where the Obligors are required to indemnify the Finance Parties for payments made to third 
parties, the Obligors must also indemnify the Finance Parties for irrecoverable VAT incurred 
in respect of such payments. 

Clause 13: Increased costs 

This Clause sets out the indemnity given by the Borrower in respect of any Increased Costs 
incurred by a Finance Party. 

The East Africa, Nigeria and Zambia Document includes two notes to Lenders relating to Basel 
III: 

• The first note highlights that the European legislation which implements Basel III (often 
referred to as "CRD IV") has come into force and potentially involves greater costs than those 
envisaged by Basel III.  If the commercial agreement is that Basel III costs and CRD IV costs 
are to fall within the scope of the increased costs clause, Users should note that the best 
approach is likely to be to supplement the Clause to expressly specify this. 

• The second highlights that if it is considered appropriate to exclude Basel II from the scope of 
the increased costs clause, care should be taken with the drafting of the exclusion because 
elements of the Basel III papers amend the Basel II paper.  A suitable exclusion is provided. 

Clause 14: Other indemnities 

Clause 14 sets out the indemnities given by the Obligors to the Finance Parties against certain 
risks, cost or liabilities.  In particular: 

• Clause 14.1 (Currency indemnity) deals with any losses incurred by a Finance Party as a result 
of any payment by an Obligor in a currency other than the currency in which the sum was 
originally owed 

• Clause 14.2 (Other indemnities) sets out some basic indemnities covering costs the Lenders 
may incur as a result of Obligors' failing to comply with their obligations under the Finance 
Documents.  Any other indemnities relevant to a transaction should also be included here 

• Clause 14.3 (Indemnity to the Agent) indemnifies the Agent for any costs incurred as a result 
of investigating any Default or relying on any notice or instructions 

• Clause 14.4 (Indemnity to the Security Agent) is applicable to secured transactions and 
indemnifies the Security Agent for any costs incurred in the course of carrying out its duties 
as Security Agent in relation to the Transaction Security or by the Borrower failing to comply 
with its obligations under the Finance Documents. 

Clause 15: Mitigation by the Lenders 

This Clause requires the Finance Parties to take reasonable steps to mitigate any circumstances 
resulting in a payment or cancellation under or pursuant to Clause 7.1 (Illegality), Clause 12 (Tax 
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[payments/gross-up] and indemnities) or Clause 13 (Increased costs) but provides that a Finance 
Party is not obliged to take steps if in its own opinion (acting reasonably) to do so might be 
prejudicial to it. 

Clause 16: Costs and expenses 

This Clause sets out the basis on which the Parties are liable for the costs of the transaction.  It is 
broken down into three broad categories of costs, being: 

• Costs occasioned by the negotiation and preparation of the Finance Documents; 

• Costs occasioned by any amendments to the Finance Documents following the implementation 
of the transaction; and 

• Costs occasioned by the Finance Parties’ enforcement or preservation of their rights under the 
Finance Documents. 
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SECTION 7 – GUARANTEE 

Clause 17: Guarantee and indemnity 

This Clause sets out the joint and several guarantee and indemnity given by the Guarantors.  It 
allows each Lender to sue independently for any unpaid debt owing to it. 

It assumes that each Guarantor is responsible for guaranteeing the obligations of the Borrower/all 
Borrowers under the Finance Documents.  In some transactions, the Guarantors are to guarantee 
the obligations of each other Obligor under the Finance Documents (i.e. the Guarantors effectively 
cross-guarantee each other’s obligations also) and if so, this Clause should be adjusted 
accordingly.  Users are advised to take legal advice as to whether there are any relevant legal, 
regulatory or other implications of taking a guarantee. 

Paragraph (e) of Clause 17.4 (Waiver of defences) and the construction of a "Finance Document" 
set out in paragraph (a)(v) of Clause 1.2 (Construction) were amended in January 2006 to reflect 
the English Court of Appeal judgment in Triodos Bank NV v Dobbs (persuasive under the laws 
of Kenya, Nigeria, Uganda, Tanzania and Zambia).  The Court of Appeal held that a guarantee 
will only extend to an amended or varied loan agreement if the guarantee was intended to so 
extend and the amendments or variations made were of a nature contemplated by the guarantee 
at the time it was entered into.  Users should be aware that the Leveraged Document (bearing, as 
at 18 November 2016, the reference number LMA.LeveragedFinanceFacilityAgmt.11) contains 
a much broader provision in Clause 24.5 (Guarantor Intent) specifying a wide range of potential 
amendments and Users may wish to include this provision in secured transactions, such as those 
documented using the Developing Markets Secured Document. 

Note that a guarantee in Kenya must be drawn and prepared by Kenyan advocates. Local law 
advice should always be taken in this regard if the facility involves Kenyan law or a Kenyan 
incorporated guarantor. 
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SECTION 8 – REPRESENTATIONS, UNDERTAKINGS AND EVENTS OF DEFAULT 

The representations, undertakings and Events of Default set out in the East Africa, Nigeria and 
Zambia Document are designed to be a starting point for negotiation and should not be considered 
as the only representations, undertakings and Events of Default that are to be included in any 
particular facility.  Each transaction will have its own requirements.  Transaction or jurisdiction-
specific issues may include, for example: company types; internal company rules; specific 
approval processes; currency control requirements; legal requirements linked to the formal 
enforcement process (such as, for example, payment of fees or translation into local language); 
the relevant withholding tax position; and the local law position on documentary taxes and filings. 
The scope of the representations should also be considered on a case-by-case basis. Other 
representations may be included as appropriate for the transaction in question. Additional 
representations may cover sanctions (for further information see LMA Guidance Note: United 
States and European Union Sanctions (available through the LMA website)), bribery issues, 
centre of main interests (although the fact pattern of many developing market jurisdictions may 
mean that this is not be relevant) or other deal-specific issues. 

It may also be necessary to obtain advice in the jurisdiction of incorporation of the Obligors to 
determine if there are specific provisions, including legal representations that should be included 
in respect of such Obligor.  

Many of the representations, undertakings and Events of Default that have been included may 
need further amendment on a case by case basis. 

It is a matter for commercial negotiation as to whether these provisions should apply to the 
Obligors, all members of the Group or some other reference point, such as an agreed definition 
of "Material Companies". 

Clause 18: Representations  

The assumption is that the representations will, as a result of the greater uncertainties of the 
developing market context, be more extensive than those set out in the Primary Documents, 
although the scope and detail of these provisions will be a matter for negotiation in each case.  
The representations from the Primary Documents have been adjusted to include: 

Clause 18.5 (Validity and admissibility in evidence), paragraphs (b) and (c): reference to 
Authorisations necessary for the business of the Group and Material Licences; 

Clause 18.7 (Insolvency): a representation confirming the absence of insolvency or similar; 

Clause 18.11 (No misleading information): this Clause assumes that an Information Memorandum 
is prepared at the beginning of the transaction.  Amendments to this provision may be required if 
this is not the case or if a representation is required in respect of any additional information 
provided by the Obligor group; 

Paragraph (d): reference to written information provided by any member of the Group (including 
its advisers) to a Finance Party; 

Clause 18.12 (Financial statements), paragraph (c): a reference to budgets and forecasts; 
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Clause 18.15 (No breach of laws): a representation confirming compliance with law or regulations 
and the absence of labour disputes; 

Clause 18.16 (Environmental laws): a representation confirming compliance with environmental 
law in particular and the absence of environmental claims; 

Clause 18.19 (Taxation): a representation confirming tax residency and the absence of tax arrears, 
claims or investigations; 

Clause 18.20 (Anti-corruption law): a representation confirming compliance with anti-corruption 
laws and the existence of policies and procedures in this respect; 

Clause 18.21 (Security and Financial Indebtedness): a representation confirming compliance with 
the negative pledge and restriction on Financial Indebtedness; 

Clause 18.24 (No adverse consequences): a representation in relation to compliance with local 
law licensing, residency or similar requirements with respect to the Finance Documents;  

Clause 18.25 (Public procurement rules), Clause 18.26 (No immunity), the representation at 
Clause 18.27 (Private and commercial acts) and the corresponding waiver of immunity at Clause 
42 (Waiver of immunity), will not always be relevant - for example, where lenders are comfortable 
that they are dealing with a privately-owned corporate.  Lenders may wish to include it where 
there is (or, having regard to certain privatisation processes, there was in the past) a sovereign 
element or a substantial public or state connection to the Borrower or Obligors(s) in question; 

Clause 18.28 (Independent advice): a representation by the Guarantor that it has sought 
independent legal advice in relation to its entry into the Agreement and that it has not relied on or 
been influenced by any advice, communication or act of the Agent or any other Finance Party. 
This language is designed to mitigate the risk of a claim by the Guarantor of possible undue 
influence or claims that the Guarantor did not understand the extent or nature of its obligations. 
This Clause should be included in relation to those jurisdictions where the relevant Courts in that 
jurisdiction are sympathetic to guarantors and are prepared to entertain various defences (e.g. 
Zambia and Kenya). 

No general recommendation is made as to which, if any, of the representations should be repeated 
by the terms of Clause 18.30 (Repetition) (or whether different representations should be repeated 
at different times).  This requires careful consideration in light of the terms of the transaction. 
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Clause 19: Information undertakings 

This Clause assumes that some financial covenants will be included within Clause 20 (Financial 
covenants).  If this is not the case, then changes may be required. 

The assumption is that the information undertakings will, as a result of the greater uncertainties 
of the developing market context, be more extensive although, the scope and detail of these 
provisions will be a matter for negotiation in each case.  The provisions include: 

Clause 19.2 (Compliance Certificate): This Clause is usually only required if financial covenants 
are included in Clause 20 (Financial covenants).  It has been common practice to require the 
auditors of the Borrower to report on the statements made in the Compliance Certificate and/or 
sign the Compliance Certificate.  However, some auditors are reluctant to do this and if some 
form of auditor sign off is required it is good practice to confirm the form of the Compliance 
Certificate with the auditors prior to signing the Agreement. 

Clause 19.3: (Requirements as to financial statements): this Clause includes two options as to 
what should happen if GAAP changes.  Only one option should be used: 

• the Obligors will ensure that the financial statements delivered will follow the GAAP as they 
change from time to time (paragraph (b) of Clause 19.3 (Requirements as to financial 
statements)) 

• the Obligors will ensure that all financial statements apply the same GAAP, accounting 
practices and financial reference periods as was used in the preparation of the Original 
Financial Statements (or, if there has been a change, provide updating information to the 
Agent) (paragraph (b) of Clause 19.3 (Requirements as to financial statements)) – often 
referred to as the "frozen GAAP" provision.  If a transaction does not include financial 
covenants, this Clause may not be appropriate. 

Clause 19.4 (Budget): a requirement to deliver to the Agent an annual budget; 

Clause 19.6 (Auditors): control over changes to the auditors of an Obligor from those retained at 
the outset of the transaction; 

Clause 19.7 (Year-end): control over changes to the financial year end of the Borrower and/or the 
Group.  
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Clause 19.10: "Know Your Customer" checks 

This Clause has been inserted to deal with obligations imposed on Agents and Lenders under 
applicable money laundering laws and regulations.  In the context of a facility agreement, these 
checks are usually required as follows: 

(i) by Lenders in respect of Obligors as a result of their agreement to lend to Obligors; 

(ii) by Agents in respect of Obligors as a result of their agreement to receive from and make 
payments to Obligors (and if the Borrower is not listed this paragraph should be extended 
to include a change in the shareholders of an Obligor); and 

(iii) by Agents in respect of Lenders as a result of that agreement to receive from and make 
payments to Lenders. 

Paragraph (a) of Clause 19.10 requires the Obligors to supply such documentation and other 
evidence upon the reasonable request of the Agent or any Lender (for itself or, in the case of a 
proposed assignment or transfer, on behalf of a prospective new Lender) to enable the Agent or 
Lender (or new Lender) to be satisfied it has complied with all necessary "know your customer" 
or other similar checks under all applicable laws and regulations.  Note that this obligation applies 
if one of the following changes in circumstance occurs: 

(i) introduction of any change in law or regulation; 

(ii) any change in status of an Obligor; and 

(iii) a proposed assignment or transfer by a Lender. 

Therefore, as this provision is triggered by a change in circumstance, all Lenders need to be 
satisfied with "know your customer" checks on Obligors prior to signing any facility agreement 
that is based on the East Africa, Nigeria and Zambia Document. 

Paragraph (b) requires Lenders to supply such documentation and other evidence upon the 
reasonable request of the Agent to enable the Agent to be satisfied it has complied with all 
necessary "know your customer" or other similar checks under all applicable laws and regulations. 

Paragraph (c) requires the Borrower to give written notice of its intention to request that a 
Subsidiary becomes an Obligor and paragraph (d) then obliges the Borrower to provide all 
necessary documentation and other evidence reasonably requested by the Agent or a Lender (for 
itself or on behalf of a prospective new Lender) for them to carry out and be satisfied with "know 
your customer" or similar checks in relation to that new Obligor. 

Clause 20: Financial covenants 

If no financial covenants are required, it is suggested that the title to this Clause is retained and it 
is made clear that none are required in order that cross references within the document remain the 
same.  

Clause 21: General undertakings 

The extent and purpose of the covenants required from the Obligors will depend upon the terms 
of the transaction and the nature of the business conducted by the Obligors. 
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The assumption is that the general undertakings will, as a result of the greater uncertainties of the 
developing market context, be more extensive than those set out in the Primary Documents, 
although the scope and detail of these provisions will be a matter for negotiation in each case. 

The provisions include:  

Clause 21.1 (Authorisations), paragraphs (b)(i)(C) and (b)(ii): reference to Authorisations 
necessary for the business of the Group and Material Licences; 

Clause 21.5 (Arm's length basis): a covenant restricting transactions other than on arm's length 
terms and for full market value; 

Clause 21.6 (Loans or credit): a covenant restricting loans or credit; 

Clause 21.7 (No guarantees or indemnities): a covenant restricting guarantees and indemnities; 

Clause 21.8 (Dividends and share redemption): a covenant restricting the declaration or payment 
of dividends or similar transactions; 

Clause 21.9 (Financial indebtedness): a covenant restricting Financial Indebtedness; 

Clause 21.13 (Acquisitions): a covenant restricting acquisitions or the incorporation of a company; 

Clause 21.14 (Environmental compliance), Clause 21.15 (Environmental claims): covenants in 
relation to certain environmental concerns; 

Clause 21.16 (Taxation): a covenant in relation to tax residency and payment of taxes; 

Clause 21.17 (Insurance): a covenant in relation to insurance; 

Clause 21.19 (Access): a covenant in relation to access to, among other things, books and records; 

Clause 21.20 (Anti-corruption law): a covenant in relation to anti-corruption matters; 

Clause 21.23 (Further assurance): to be included for secured transactions and including 
upstamping and registration mechanics in support of any Nigerian security. 

The general undertakings should be considered on a case-by-case basis and modified as 
appropriate. The scope of the general undertakings should also be considered on a case-by-case 
basis. Other general undertakings may be included as appropriate for the transaction in question. 
Additional positive undertakings may include: where Group bank accounts are held; cash 
management; implementation of required hedging; guarantor coverage. Additional negative 
undertakings may include: restrictions on the issue of shares (if Lenders are concerned about, for 
example, minority interests); Treasury Transactions/hedging. Lenders may wish to consider 
amendments, as appropriate, to reflect sanctions laws and regulations that may affect them 
depending on their jurisdiction of incorporation or business, for example US and EU sanctions 
(for further information see LMA Guidance Note: United States and European Union Sanctions 
(available through the LMA website)). 

The Leveraged Document contains wording in relation to some of these, which could be adapted 
for use here. 
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Clause 22: Events of Default 

The assumption is that the Events of Default will, as a result of the greater uncertainties of the 
developing market context, be more extensive than those set out in the Primary Documents, 
although the scope and detail of these provisions will be a matter for negotiation in each case.  

Certain of the provisions of Clause 22 require consideration of the circumstances in which: 

• grace periods allowing for defaults to be cured are appropriate; and 

• relevant threshold limits are incorporated before a default is triggered (and, in the case of 
Clause 22.8 (Creditors' process), whether the relevant test is the value of the asset affected by 
creditors' process or the level of financial indebtedness in respect of which the process is 
undertaken).  

The Event of Default provisions include:  

Clause 22.1: (Non-payment): the provisions of this Clause allow for grace periods for a payment 
failures which are the result of (i) administrative or technical errors or (ii) major operational 
disruption described in the definition of "Disruption Event"; 

Clause 22.2 (Financial covenants [and other obligations]): paragraph (a) of this Clause is only 
required if financial covenants are included in Clause 20 (Financial covenants).  Paragraph (b) of 
this Clause is required if security is to be provided under the Agreement; 

Clause 22.9 (Failure to comply with court judgment or arbitral award): failure to comply with or 
pay a sum due under a final judgment, court order or arbitral award. In some jurisdictions, a 
judgment is capable of being enforced immediately even though it is subject to appeal.  Where 
this is the case, Users should consider adjusting this clause appropriately. The exclusion at 
paragraph (b) should be considered on a case-by-case basis.  Users may not wish to allow a period 
for discharge, especially where the amount of the liability is significant; 

Clause 22.11 (Unlawfulness and invalidity): invalidity and ineffectiveness as well as 
unlawfulness; 

Clause 22.12 (Repudiation and rescission of agreements): rescission as well as repudiation; 

Clause 22.13 (Cessation of business): suspension or cessation of business; 

Clause 22.14 (Audit qualification): auditor qualification of the annual financial accounts of the 
Borrower (by reference to which it is assumed that any financial covenants will be calculated); 

Clause 22.15 (Litigation): material litigation.  This clause should be considered in parallel with 
Clause 22.9 (Failure to comply with court judgment or arbitral award); 

Clause 22.16 (Expropriation): expropriation or other governmental or state intervention; 

Clause 22.17 (Convertibility/Transferability): currency and exchange control protection.  This 
clause should be considered if the Facility is denominated in a currency other than the local 
currency (KES/NGN/TZS/UGX); 

Clause 22.18 (Material Licences): key licence(s); 
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Clause 22.19 (Political and economic risk): political or economic deterioration at country level; 

Clause 22.20 (Material adverse change): it is common for syndicated facility agreements to 
incorporate a material adverse change provision as an Event of Default (otherwise known as a 
"MAC" Clause). 

The Events of Default should be considered on a case-by-case basis and modified as appropriate. 
The scope of the Events of Default should also be considered on a case-by-case basis. 
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SECTION 9 – CHANGES TO PARTIES 

Clause 23: Changes to the Lenders 

The approach taken in the East Africa, Nigeria and Zambia Document is to assume that lenders 
are free to assign or transfer all or any part of their rights and/or obligations to a person that 
satisfies the eligibility criteria at Clause 23.1 (Assignments and transfers by the Lenders) and 
subject, where applicable, to the minimum transfer amount requirement.  This Section should be 
considered on a case-by-case basis. Although the East Africa, Nigeria and Zambia Document 
provides for either transfers by novation or assignment, the stamp duty implications should be 
considered. In Kenya, for example, substantial value-based stamp duties are payable on 
assignments.  

Clause 23.2: Conditions of assignment or transfer 

This Clause sets out the mechanics of the process by which a Lender may assign or transfer its 
rights and/or obligations pursuant to Clause 23.1 (Assignments and transfers by the Lenders). 

Clause 23.5:  Procedure for transfer 

A transfer effected in accordance with the terms of the East Africa, Nigeria and Zambia Document 
will become effective on the later of the date proposed in the Transfer Certificate and the date the 
Agent executes a duly completed Transfer Certificate delivered to it.  There is an obligation 
imposed on the Agent to execute a duly completed Transfer Certificate appearing to conform with 
the terms of the Agreement as soon as reasonably practicable save that such obligation only arises 
once the Agent is satisfied with all necessary "know your customer" or other similar checks in 
relation to the new Lender. 

Clause 23.6: Procedure for assignment 

Clause 23.6 provides a similar procedure to that used in Clause 23.5 (Procedure for transfer) but 
uses a mechanic of an assignment of rights coupled with a corresponding assumption of 
obligations.  If this procedure is used in place of a Transfer Certificate in order to avoid a novation 
of rights/obligations for reasons relevant to a civil jurisdiction, local law advice should be sought 
to check the suitability of the Assignment Agreement due to the assumption of obligations 
referred to in paragraph (c)(iii) of Clause 23.6 (Procedure for assignment). 

Clause 23.8: Security over Lenders' rights 

This optional provision gives an express right for a Lender to create Security over its rights under 
any Finance Document. 

Clause 23.9: Pro Rata Interest Settlement 

This optional provision enables the Agent to choose to distribute interest (and fees expressed to 
accrue by reference to the lapse of time) on a "pro rata basis" when transfers or assignments 
become effective mid-Interest Period.  The effect of this is that the Agent pays to each of the 
Existing Lender and the New Lender the amount of the interest (and fees) accrued during that 
Interest Period which is attributable to their respective time as Lender during that Interest Period. 

Clause 24: Changes to the Obligors 
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Any requirements as to which members of the Group are required to give guarantees during the 
course of the transaction should be included in this Clause.  It is assumed that the identity of the 
Borrower is fixed. 

Clause 24.2: Additional Guarantors 

Any requirements as to which members of the Group are required to give guarantees during the 
course of the transaction should be included in this Clause and/or any guarantor coverage 
provision in the general undertakings at Clause 21 (General undertakings).  The inclusion and 
terms of Clause 24.2 (Additional Guarantors) to Clause 24.4 (Resignation of a Guarantor) will 
depend on the terms of the transaction.  Any rights are subject to compliance with "know your 
customer" checks. 

Clause 24.4: Resignation of a Guarantor 

If any other restrictions are required in relation to the acceptance of a Resignation Letter, they 
should be included in paragraph (iii). 
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SECTION 10 – THE FINANCE PARTIES 

Clause 25: Role of the Agent and the Arranger 

This Clause sets out the role of the Agent and the Arranger and their respective rights and 
responsibilities.  

Note that "Impaired Agent" provisions are not included in the East Africa, Nigeria and Zambia 
Document. This was considered to be outside market practice for local syndication in the 
developing markets concerned.   

The duties of the Agent are set out in the body of the Agreement and are purely administrative in 
nature.  These include: 

• checking that Conditions Precedent have been satisfied; 

• receiving Utilisation Requests; 

• administering Interest Periods; 

• fixing interest rates and notification of interest rates for Interest Periods; 

• calculating limits for availability; 

• calculating and requesting commitment fees; 

• acting as a conduit for information; 

• acting as a conduit for payments; 

• executing Transfer Certificates and/or Assignment Agreements to transfer Lenders' 
commitments, and registering transfers; 

• requesting consents from Lenders for waivers, amendments and consents under the facility 
documentation and signing waivers, amendments and consents on behalf of the Lenders (or 
the Majority Lenders depending on the nature of the request); and 

• handling Events of Default. 

Amendments to the East Africa, Nigeria and Zambia Document which have the effect of 
extending the duties of the Agent should be considered carefully.  

Clause 25.12: Lenders' indemnity to the Agent 

The optional text within this Clause provides an indemnity to the Agent for any cost, loss or 
liability incurred by the Agent pursuant to the optional Clause 29.10 (Disruption to Payment 
Systems etc).  

Clause 25.13: Resignation of the Agent 

The inclusion of the references to the appropriate jurisdiction in paragraphs (a) and (c) of this 
Clause will depend on the terms of the transaction. 
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Clause 25.14 and 26.14: Confidentiality  

Different agents will have different information barrier arrangements and Clause 25.14 and 
Clause 26.14 (Confidentiality) should be reviewed in light of any special requirements. 

Clause 25.17: Agent's Management Time 

This Clause may be included if required by an Agent. 

Clause 26: The Security Agent 

In contrast to the Leveraged Document, the East Africa, Nigeria and Zambia Document includes 
within it security agency provisions.  These are based on those included in the LMA 
Recommended Form of Intercreditor Agreement for Leveraged Acquisition Finance Transactions 
(LMA.ICA.04), adapted to reflect the context of a single facility and a single layer of debt. 

These provisions assume that security is to be held by a security trustee (defined as the "Security 
Agent") on behalf of the relevant lenders and the other finance parties.  Users should take advice 
from counsel in all relevant jurisdictions. 

Clause 28: Sharing among the Finance Parties 

The provisions of Clause 28 are included to deal with situations where one of the Finance Parties 
is paid but another is not, or one Finance Party is paid more than another.  

Clause 28.2: Redistribution of payments 

The Agent distributes the payment from the Recovering Finance Party between the other Finance 
Parties in accordance with Clause 29.5 (Partial payments) towards the obligations of the relevant 
Obligor to those other Finance Parties. 

Clause 28.3: Recovering Finance Party's rights 

This Clause provides that, as between the relevant Obligor and the Recovering Finance Party, any 
payment distributed to the other Finance Parties is treated as not having been paid by that Obligor. 

Clause 28.4: Reversal of redistribution 

This Clause ensures that if the Recovering Finance Party is required to repay any amount it has 
received back to an Obligor then it can reclaim that amount from the other Finance Parties. 

Clause 28.5: Exceptions 

Any amounts that a Finance Party receives from legal or arbitration proceedings under the terms 
of this Clause are not subject to the sharing provisions if the Finance Party notified the other 
Finance Parties of the proceedings and the other Finance Parties did not participate in those 
proceedings or take separate legal proceedings. 



 

LMA.UserGuide. EAN.04 - 37 - 21 December 2018 
 

SECTION 11 – ADMINISTRATION 

Clause 29: Payment mechanics 

This Clause sets out how and when payments are to be made under the East Africa, Nigeria and 
Zambia Document. 

Clause 29.1: Payments to the Agent 

The obligation is to transfer payment for value on the due date to an account in the financial centre 
of the currency concerned. 

Clause 29.4: Clawback and pre-funding 

As an Agent may need to make payments before it has received the corresponding amounts from 
one of the other parties, this Clause entitles the Agent to clawback any costs or loss it suffers by 
reason of having made a payment without being put in funds. 

Clause 29.5: Partial payments 

This Clause sets out how the Agent distributes payments in the event it receives less than all the 
amounts then due. 

Clause 29.9: Change of currency 

This Clause has been incorporated to ensure that if a change in a currency unit of a country occurs, 
the East Africa, Nigeria and Zambia Document is deemed to be amended to the extent necessary 
to reflect this change.   

Clause 29.10: Disruption to Payment Systems etc. 

This optional Clause focuses on giving the Agent more flexibility to respond in a practical way 
to major operational disruption, such as the Agent being unable to communicate with the 
Borrower or the Finance Parties.  The Clause also provides protection for the Agent for actions 
or omissions arising pursuant to these provisions. 

Clause 30: Set-off 

It should be noted that any amounts received by a Finance Party by way of set-off are subject to 
the sharing provisions set out in Clause 28 (Sharing among the Finance Parties). 

Clause 31.5: Electronic communication 

Note that this Clause allows any two Parties to agree to communicate using electronic means 
(such as email).  The use of the phrase "to the extent" allows the two parties to agree to exclude 
certain communications from any such arrangement. 

Clause 32.1: Accounts 

This Clause recites the statutory position under English law that accounts certified by a duly 
authorised officer of a bank constitute prima facie evidence of the existence and amounts recorded 
in that account. 
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Clause 32.3: Day count convention 

Clause 32.3 provides the option for a day count convention of a 360 or a 365 day year. A 360 day 
year is market practice for most currency units.   

Clause 32.4: Adjustment to the rate of interest 

Clause 32.4 should be inserted if the rate of interest may change during an Interest Period (e.g. 
semi-annual changes to a T-bill rate or policy rate).  

Clause 35: Amendments and waivers 

Clause 35.2 (All Lender matters) provides that the consent of all the Lenders must be obtained 
before certain terms may be amended.  Lenders may require this provision to be extended to 
include other important terms.   

Clause 36.1: Confidential Information 

This imposes an obligation on each Finance Party to keep all Confidential Information 
confidential and not to disclose it, other than as permitted by Clause 36.2 (Disclosure of 
Confidential Information).  Each Finance Party also undertakes to protect all Confidential 
Information with security measures and a degree of care that would apply to its own Confidential 
Information. 

Clause 36.2: Disclosure of Confidential Information 

Paragraph (a) allows a Finance Party to disclose Confidential Information within its organisation, 
to its Affiliates and, as the case may be, Related Funds and to its professional advisers.  Each 
person to whom such Confidential Information is disclosed must be informed in writing of its 
confidential nature and that some or all of it may be price-sensitive information.  There is no 
obligation to do this if the recipient is already subject to requirements of confidentiality in relation 
to the Confidential Information. 

Paragraph (b)(i) allows disclosure of Confidential Information to any person (and within that 
person's organisation, to that person's Affiliates and, as the case may be, Related Funds and to 
that person's professional advisers) to whom it assigns or transfers its rights and obligations under 
one or more Finance Documents.  Such disclosure is subject to that person entering into a 
Confidentiality Undertaking (other than where the recipient is a professional adviser subject to 
professional obligations to keep the information confidential). Paragraph (b)(ii) allows a similar 
disclosure in relation to sub-participations or other transactions under which payments are to be 
made, or may be made, by reference to one or more of the Finance Documents.  Disclosure is 
subject to the same conditions as those described in relation to paragraph (b)(i) above. 

Paragraph (b)(iii) allows disclosure of Confidential Information to any person appointed  to 
receive information on behalf of any Finance Party.  Disclosure is subject to the same conditions 
as those described in relation to paragraph (b)(i) above. 

Paragraph (b)(iv) allows disclosure of Confidential Information to any person who invests in or 
finances any transaction described in paragraph (b)(i) or b(ii) above.  This disclosure is subject 
to: (i) that person entering into a Confidentiality Undertaking (or otherwise being bound by 
requirements of confidentiality in relation to the Confidential Information that they receive); and 
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(ii) being informed that some or all of that Confidential Information may be price-sensitive 
information. 

Paragraph (b)(v) allows disclosure of Confidential Information to the extent required or requested 
by any court of competent jurisdiction, any regulatory authority, the rules of any stock exchange 
or pursuant to any law or regulation.  That disclosure is subject to the relevant person being 
informed of the confidential nature of the information and that some or all of it may be price 
sensitive, other than where it would not be practicable to do so in the circumstances. 

Paragraph (b)(vi) allows disclosure of Confidential Information required in connection with, and 
for the purposes of, any litigation or other proceedings. Disclosure is subject to the same 
conditions as those described in relation to paragraph (b)(v) above. 

Paragraph (b)(vii) allows disclosure of Confidential Information to any person to whom the 
relevant Finance Party creates Security under the optional Clause 23.8 (Security over Lenders' 
rights).   Disclosure is subject to the same conditions as those described in relation to paragraph 
(b)(v) above. 

Disclosure of Confidential Information is also permitted in relation to anyone who is already party 
to the Agreement or with the consent of the Borrower. 

Paragraph (c) allows such disclosure of Confidential Information to providers of administration 
or settlement services in respect of the Finance Documents as may be required to enable the 
service provider to supply those services.  The disclosure is subject to the service provider 
entering into a confidentiality agreement which is either (i) in the form of the LMA Master 
Confidentiality Undertaking for Use with Administration/Settlement Service Providers; or (ii) in 
another form agreed between the Borrower and the relevant Finance Party. 

Paragraph (d) provides an option to allow such disclosure of Confidential Information to any 
rating agency (and its professional advisers) as may be required to enable the rating agency to 
carry out its normal rating activities in relation to the Finance Documents and/or the Obligors.  A 
further option is provided to make that disclosure subject to the rating agency being informed of 
the confidential nature of the information and that some or all of the Confidential Information 
may be price-sensitive. 

Clause 36.3: Entire agreement 

This Clause is intended to ensure that Clause 36 (Confidential information) supersedes any 
previous confidentiality agreements, whether express or implied. 

Clause 39: Governing language 

In some jurisdictions, there may be a requirement either for a facility agreement (and potentially 
other documents) to be signed in the local state language as well as in English or for a facility 
agreement to be translated into other languages.  
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SECTION 12 – GOVERNING LAW AND ENFORCEMENT 

Clause 40: Governing law 

This wording is intended to make non-contractual obligations arising out of or in connection with 
the Agreement subject to the relevant governing law.  However, if the East Africa, Nigeria and 
Zambia Document is used in a cross-border transaction where different transaction documents are 
governed by different governing laws, consider whether it is appropriate, in the context of that 
transaction, for this to apply to non-contractual obligations arising out of or in connection with 
the transaction documents.  

Clause 41: Enforcement  

Clause 41 uses a "one-sided jurisdiction clause" which seeks to allow the Finance Parties to take 
proceedings in any court of competent jurisdiction but restrict the Obligors to taking proceedings 
in the local Courts.   

Users should obtain advice as to the appropriate method for dispute resolution in the relevant 
jurisdiction(s). 

Clause 41.2: Service of process 

This Clause is only required if one or all of the Obligors is not incorporated in the relevant local 
jurisdiction.  If required, details of a process agent should be inserted in paragraph (a).   

Clause 42:  Waiver of immunity 

Suggested wording has been proposed for inclusion in relation to waiver of sovereign immunity 
where there is a sovereign element or a substantial state connection.  See also Clause 18.26 (No 
immunity). 
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THE SCHEDULES 

Schedule 1 – The Original Parties 

This schedule lists the names of all the parties.  Part I lists the Original Obligors and Part II lists 
all the Original Lenders.  It is market practice to list the names of the Lenders in alpha numerical 
order so that the Lenders are split into groups according to the size of their Commitments.  The 
group with the largest Commitment per Lender are listed first.  The Lenders in each group are 
then listed in alphabetical order.  

Schedule 2 – Conditions Precedent 

Amendments to the conditions precedent are likely to be required to reflect jurisdiction-specific 
issues.  Users are advised that local law advice may need to be taken.  

Schedule 3 – Utilisation Request 

A Utilisation Request is required to be duly completed and delivered in respect of each Loan 
requested by a Borrower. 

Schedule 4 – Form of Transfer Certificate 

The transfer certificate is to be completed and delivered to the Agent in the event of a transfer. 

Schedule 5 - Form of Assignment Agreement 

The Assignment Agreement may be completed and delivered to the Agent in the event of a 
transfer if the procedure in Clause 23.6 (Procedure for assignment) is used in place of a Transfer 
Certificate. 

Schedule 6 – Form of Accession Letter 

This letter is to be duly completed and delivered to the Agent in the event that any Subsidiary is 
proposed as an Additional Guarantor. 

Schedule 7 – Form of Resignation Letter 

This letter is to be duly completed and delivered to the Agent in the event it is proposed that an 
Obligor is released from its obligations under the Agreement. 

Schedule 8 – Form of Compliance Certificate 

This certificate is only necessary to the extent that certification is required by an Obligor as to 
compliance with financial covenants (if included) or any other undertakings. 

Schedule 9 – Existing Security 

This Schedule is to be completed if required for the purposes of paragraph (c)(i) of Clause 21.3 
(Negative pledge). 

Schedule 10 – Timetables 
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The timing and dates should be inserted in relation to all listed clauses relating to utilisation, 
selection of an Interest Period, unavailability of currency and change of currency provisions. 

Schedule 11 – LMA Form of Confidentiality Undertaking 

The requirement for the use of a Confidentiality Undertaking is set out in Clause 36.2 (Disclosure 
of Confidential Information). 

Signatures pages 

In the case of a transaction involving Zambian Obligors, it is recommended that you include the 
place at which the Agreement is signed in respect of each signatory so as to make it easy to 
ascertain whether the requirements of the Authentication of Documents Act, Chapter 75 of the 
Laws of Zambia have been met. Separate legal advice should be taken from properly qualified 
Zambian lawyers or other relevant lawyers in this respect. 
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